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ADVOCACY AS AN ART 


CROSS-EXAMINATION ADAPTED TO PARTICULAR 

CLASSES OF WITNESSES. 


Essence of Advocacy 


CHAPTERL 

Introductory. 

“ Reason is the life of the law; nay, the common law itself is nothing else but 
reason. . . the law, which is perfection of reason. "—Coke fust. 

Ec mild with the mild; shrewd with the crafty; confiding with the honest ; merciful 
to the young, the frail or the fearful; rough lo the ruffian and a thunderbolt to the liar. 
Bring to bear all the powers of your mind, cot that you may shine, but that virtue may 
triumph, and your cause may prosper.”— Paul Brown's Buies. 

R *s a common saying.— “ One tule is good, till another i.s told.” 

And hence the common and useful advice: “Hear the 
Olher side.” The story of the highway robbery by 
Prince Henry and his “wonted followers had two sides ; and Falstaff’s 
. . . version of it dissolved before that of Prince Henry, 

ing the other side. Mark now, said the Prince to Falstaft, how plain 

a tale shall put you down 1 .” 

The relation of the other side of tale completely cleared Sir Thomas 
More from the imputation of having, when Lord Chancellor, received a 
gift as a bribe. One Parnell made a complaint, that a decree had been 
improperly obtained by his adversary Vaughan, whose wife, he said, had 
bribed the Chancellor by a gift cup. “Hear the other part of the tale,” 
said,Mote. lie then acknowledged that he received the cup as a new 
years gifi; and having drunk to the lady of wine, with which his butler 
had filled the cup, she having pledged him, he restored the cup to her 
and would listen to no refusal from her to have it back again' 2 . 

Very often one,feels the strength of the remark that “much might be 
said on both sides 3 .” On most questions the same may be pronounced 
wiih equal propriety and truth. There is hardly any subject, of which two 
and opposite views cannot be, and are not, taken; and certainly, no 
subject, which can easily lead to a trial or other judicial enquiry, is 
exempt from this prevailing tendency to opposition. 


r^f Gni T ^ A. ii, S. 2, 4. R im on Facts p 234. 

£. lfe 8jr Thomas More, in Vol. I. of Mackintosh’s Mis. Works, p 
(•3) The Spectator, No. 122. 


4‘), ed. 184B. 
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In every cause, each of the opposite parties thinks, or at least wishes 
to make it appear, he has right on his side, and that wrong abides with 
his adversary. They will not hesitate to say, as Plantagenet and Somer¬ 
set did say, when they plucked the white and red roses in the Temple 
garden.— 

“ Plantagenet .—The truth appears so naked on my side, 

That any purblind eye may find it out. 

Somerset .—And on my side it is so well apparell’d, 

So clear, so shining, and so evident, 

That it will glimmer through a blind man’s eye 4 .” 

If this be so, each side has, or claims to have, much to say in the 
assertion or vindication of its own view of the question in dispute And 
if the parties themselves in strife abound in arguments and remarks, 
whether to assail or defend, it is to be expected that an advocate, 
engaged for the very purpose, will find expressions to enforce the views 
of his client, arguments and remarks wherewith to enforce his real or 
supposed rights, or to defend him against real or supposed wrongs. 

Gay dedicates one of his fables “ To a Lawyer” ; and opens it with a 
pleasantry on a Lawyer’s flexibility in the construction of language:— 

I know you lawyers can with ease, 

Twist words and meanings as you please ; 

That language, by your skill made pliant, 

Will bend to favour every client ; 

That ’tis the fee directs the sense, 

To make out either side’s pretence. 

When you peruse the clearest case, 

You see it with a double face: 

For scepticism’s your profession ; 

You hold there’s doubt in all expression. 

Hence is the bar with fees supply'd ; 

Hence eloquence takes either side 5 .” 


(4) Henry VI., Act ii., S. 4. 

(5) Cited in Ram on Facts p. 235. 

Inclination to give too much weight to testimony :—“ The simple believetb every 
word ; but the prudent man looketh well to his going.” ‘‘The primitive impulse is to 
affirm immediately the reality of all that is conceived.” “The leading fact in belief, 
according to my view of it, is our primitive credulity. We begin by believing everything.” 

In his ‘‘Rationale of Judicial Evidence” Bentham says : “Among mankind at large 
the general propensity is to give to evidence too much rather than too little credence.” 
{Rationale of Judicial Evidence , IV ., I, note.) 

In “The Prisoner at the Bar,” (p. 232,) Mr. Train, says : “The layman chancing to 
listen to a criminal trial finds himself gasping with astonishment at the deluge of minute 
facts which pour from the witnesses’ mouths in regard to the happenings of some parti¬ 
cular day a year or so before. He knows that it is humanly impossible actually to 
remember any such facts, even had they occurred the day before yesterday. He may 
ask himself what he did that very morning and be unable to give any satisfactory reply. 
And yet the jury believe this testimony, and because the witness swears to it, it goes upon 

ninety-nine cases out of a hundred 
counsel s only recourse is to argue to the jury that such a memory is impossible. But 

in the same proportion of cases the jury will take the oath of the witness against the 
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Referring to the duty of the advocate in the conduct of cross-examina¬ 
tion of a witness, Harris, in his ‘Hints on Advocacy’ says:— 

“Assuming then that you have some knowledge of human nature, you 

will be able to divine, while the witness is being 
examined-in-chief, the kind of man you have to deal 
with. You will determine whether he has learnt his 
story by heart; if so, it is probably not all true, es¬ 
pecially if it be a long and intricate one. This however is by no means 
an unerring test. It may be true, nevertheless. Many policemen learn 
their evidence and give it off verbatim; yet it is more often than not 
substantially true. But you will gather from the witness’s manner, his 
mode of answering, his looks, tone, language, gestures, even his very 
glances, whether he be a false witness or one who is telling a story partly 
true and partly false, the most difficult of all witnesses to deal with. 


Advocate’s duty in 
adapting his methods 
to the class of witness 
under examination. 


“ But besides determining whether he be false or true, or an artful 
twister of facts, you will also ascertain whether he has a strong bias in 
one direction, or a prejudice in the other. If he have a strong leaning 
to the side of your opponent you will have the less difficulty in disposing 

A study of the per- ° f bim ’ beCaUse ifc wil1 be eas Y to lea ^ him on until 
son on the witness his bias becomes so manifest and overpowering that 

sfcami * the jury will discount his evidence, and to such an 

extent that, if the case depended upon him, they will throw it over alto¬ 
gether. A strong interest weakens the side on which it lies. It will 


lawyer’s reasoning and their own common sense. This is because of the fictitious value 
given to the witness’s oath by talesmen who attach little significance to their own. ‘He 
swears to it,’ says the juryman, rubbing his forehead. ‘Well, he must remember it, or he 
wouldn’t swear to it ! ’ And the witness probably thinks he does remember it.” 

In passing upon exceptions to a master’s report, Chancellor Spragge of Ontario took 
occasion “to make this observation (in which, I believe, my learned brothers concur), that 
there is perhaps a proneness, with some, at any rate, of the masters of the court, to give 
over much weight to oral testimony, and too little weight to conduct and to circum¬ 
stances. The tendency of almost all minds,” he continued, “is to place faith in witnesses 
whose appearance and bearing indicate truthfulness ; but circumstances may show that 
witnesses apparently truthful are really false, and no one who has been conversant with 
the examination of witnesses can fail to have observed how his faith in an apparently 
truthful witness has been shaken upon his being subjected to the test of a searching cross- 
examination, or confronted with the evidence of other witnesses, or with proved circum¬ 
stances ; when, if his evidence had been left unassailed, it would have been considered 
perfectly reliable. Conduct and circumstances are crucial tests of the truthfulness of 
testimony, and should be very carefully considered, and due weight should be given to 
them by those who, in a judicial position, have to draw their conclusions upon matters of 
fact from all the evidence of whatever nature that is before them.” 

The largest and most important division of the law of evidence consists of rules 
adopted for the measurement of probative force. 

Part of the philosophy of exclusion rules of evidence is thus stated by Starkie • 
“Thero is a general tendency among mankind to speak the truth, for it is easier to state 
the truth than to invent ; the former requires simply an exertion of the memory whilst 
to give to false assertions the semblance of truth is a work of difficulty. It is equally 
apparent that the suspicion of mankind would usually depend on their ordinary experience 
of human veracity; if truth were always spoken, no one would ever suspect another of 
falsity, but if he were frequently deceived he would frequently suspect. Hence it is that 
jurors sitting in judgment, would usually be inclined to repose a higher degree of confidence 
in ordinary testimony than would justly be due to it in the absence of peculiar guards 
against deceit; for as the temptations to deceive by false evidence in judicial inquires arc 
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therefore be clear that in cross-examining a witness of this kind it wdll be 
proper to elicit this at the earliest opportunity. If it comes last it will be 
far weaker, because it will not altogether undo the effect which his 
evidence may have made upon the minds of the jury. The interest a 
witness has in a case should therefore be shown early in the cross- 
examination, if it has not been made manifest before. Of course, your 
opponent will not leave you this card to play if he can avoid it ; but he 
cannot help your overtrumping him by placing it more prominently 
before the jury than he would ever permit himself to do ; and this it will 
be your duty to accomplish. 


But, it may be, the witness has no interest. He may nevertheless be 
a partisan ; and partisanship is often stronger than self-interest, ahhough 
the latter has somewhat erroneously, as it seems to me, been described 
as the most powerful principle influencing human actions. 


“You may take it for granted that if your opponent should sometimes 

anticipate you in showing his witness’s interest in a cause, he will never 
be eager to acknowledge him a partisan. You will therefore generally be 
left master of the field in this respect, and at liberty to choose your time 

place, and mode of attack. In a great number of cases there is some¬ 
thing of partisanship, and you may take it as a rule that an absolutely 
unbiassed witness is rare. The strong partisan, however, is only produced 
by public matters, parochial disputes, boundary questions, quasi-political 
inquiries, medical cases, rating matters, running-down causes, and other in¬ 
vestigations, where the witnesses seem naturally to take sides. You should 
remember that though a man may go info the witness box under com¬ 
pulsion, he never gives his evidence without a motive. It may be a strong 
or a weak one, but it exists ; find that out, and you will be able to do so if 
you watch and listen attentively. The man whose motive is simply to speak 
what he knows, manifests it in every tone, look, and word. Your will 


far greater than those which occur in the course of the ordinary transactions of life they 

would be apt to p ace the same reliance on the testimony offered to them as jurors to 

which they would have trusted m ordinary cases, and would consequently, in many in- 
stances, overvalue such evidence. * * J 

No standard of belief for triers of fad s:-Secret and complicated transactions 
such as arc usually the subject of judicial investigation arc too various in their circum- 
stances to aomit ot decision by any systematic and formal rules; the only sure euide to 

truth, whether the object te to explore the mysteries of nature, or unravel the hidden 
transactions ot mankind, is reason aideu by experience. 


Where inquiry is made iuto the circumstances of a past transaction, before a jury or 
other tribunal the evidence must he judged of and estimated to a great extent bv the came 
rules that would be resorted to and applied by any individual whose business or whose 
interest it was, in the ordinary course of human events, to institute such an inquiry 

Judicial statemerts concerning standard of belief.—' ‘‘There is no standard for the 
sufficiency of evidence to induce belief, and the various degrees of more and less rust 

‘Operation of the jury.- said Judge Wardlaw of 


South Carolina. -I'clief is rarely the consequence of strictly laical process n i 
either partially or entirely the outgrowth of education, bias, affection, fear or'sonic othe 

influencing passion. We believe what we wish to heiieve, and what we are in the moo 

Inr n 1, „__ •• 1 • i 1 ^ ill Id* L 11.00 



I.] 


Introductory 


9 

5 


not have much difficulty in dealing with him. If you believe in your own 
case you may believe in this witness not to injure it if you are discreet 
in examining him ; that is, if you examine in such a manner that his 
answers cannot be misunderstood. But what are you to ask him ? 
Listen to his evidence : if it agrees with your case, nothing ; if not, note 
the points that are against you. 

44 But suppose the witness has some other motive in giving his evi¬ 
dence. You will endeavour to ascertain what it is. If you watch care¬ 
fully you will find a difference in the tone and manner when he is 
speaking more directly from the particular motive. Suppose it is revenge. 
Any point which seems more particularly to damage his adversary will 
be laid stress upon. . Any answer that he makes which he thinks will 
damage him, will bo uttered in a more ready tone and with evident 
satisfaction. It will manifest itself in his voice, in his look, and his 
whole domeanour. That, therefore, must be stamped upon the mind of 
the jury by your cross-examination. But there are subtle motives, by no 
means apparent to every observer, which will nevertheless be discovered 
if you set yourself to the task of finding them out V’ 


Of all the cross-examiners who have passed away, one or tno best 
representative of the art was, by all odds, David Graham, who can only be 
remembered by the later generation of the bar as the author of a treatise 
on New Trials. When he rose to cross-examine a hostile witness, he was 
like a duellist during the time when seconds were measuring the ground. 
Calm suave, not exhibiting emotion in look or tone, ready however, like a 

good surgeon, to use lancet or probe with full know- 

A. study rn the me- ledge of s t rcilg th 0 f the witness in muscles of pre¬ 
varication, or of the exact situation of the nerves of 
the witness, Mr. David Graham’s furtive study of the witness during the 

direct examination, as well as of the judge and the 
jurors, as determining what effect the adverse 
testimony was having upon them, presented a fine 
Nor did ho for a similar purpose omit to scan auditors 


thods of the masters 


Tho Elder Graham. 


forensic picture, 
also. 


While the direct examination proceeded, he was an actor, who could 
conceal emotion, express surprise, doubt, or dissent, with a facial gesture 

“in estimating the weight of evidence we cannot mark it as so many ounces, pounds” 
or tons, and yet we know that it may have all degrees of weight from the lightest feather 
to the most absolute moral certainty,” said Judge Vredenburg of New Jersey. “All wo 
can do,” he continued “is to note all the facts and circumstances carefully, and estimate 
its absolute and relative weight by the lights of conscience and experience. 

Speaking of tho function of jurors in criminal cases, Judge Pearson of North 
Carolina said: “When the credit of a witness is to be passed on, each juror is called on 
to say •whether he believes him or not; this belief is personal, individual, and depends 
upon an infinite variety of circumstances: any attempt to regulate or control it by a 
nxed rule is imj racticabie, worse than useless, inconsistent and repugnant to the nature of 
a trial by jury, and calculated to take from it the chief excellence on account of which it 
is preferred by the common law to any other mede of trial. ‘Do I believe what that 
witness has sworn to?’ is a question for each juror.” (Mcore on Facts, Vol, 1 , pp. 1 . 5,1 

l G ) Harris’ Hints on Advocacy 17th Ed, 51-52 



6 


CROSS-EXAMINATION OF WITNESSES 


[Cfi. 


in a timely glance at the jury. Like the duelist of the foregoing illustra¬ 
tion, he was ever courtesy itself, never losing temper or presence of 
mind. He never committed the average error of counsel in arguing with 
the witness, or over the witness to forestall summing up to the jury 
through some question. He reserved his appreciation of a telling or of a 
random shot of evidence, and his comment of facial expression or of 
rhetoric, to his address to the jury. He never proposed to allow a witness 
to understand fully the motive of a question. If the witness was subtle, 
he fought him with suavity and soon threw him off guard. The too 
willing or rapid witness he encouraged into quicksands of contradiction 
or a slough of misstatement. 

He never assumed risks with questions that might bring hostile 
answers. He never threw bait or fly, as it were into a stream of inquiry, 
unless he knew the stone under which lay the pike, or where he suspect¬ 
ed that trout were absent. 

One of his maxims was: “Never on cross-examination ask a question 
the answer to which in any one possible way might aid the other side 
and place your own side in jeopardy of dangerous comment.” Like a 
keen marksman, he accommodated his aim of inquiry to the direction in 
which the wind was blowing. He did not waste time on immateriality 
for his client by cross-questions. 

He had studied the very bull’s eye of his case, and tried to bury at 
titr.es his own bullet in the very opening made by his adversary’s bullet. 
Like the French swordsman, he sought his adverse witness while off 
guard. His whole play was a standing rebuke to Old Bailey practitioners, 
who bullied witnesses. He could be severe with hostile witnesses, but 
preferred to strike them with the glowed rather than the mailed hand. 

Another of Graham s maxims was: “If your adverse witness becomes 
forewarned by your manner of address, he is likely to be aroused to grea¬ 
ter antagonism in giving his evidence. ” On one occasion the witness 
examined by David Graham was heard to say: “If any one testifying 
could be persuaded into perjury or contradiction or inconsistency, 
David is the lawyer to accomplish it. ’ He was throughout cross-exami¬ 
nation a master in realizing the maxim ars cel are artim. His special aim 
was in the main to convert the hostile witness into a witness for his own 
client. This was a purpose even beyond the ordinary purpose of destroy- 
ing or weakening the direct. 

Above all, he knew when and where to refrain from cross-questions— 
a great incident in the art. Ho reminded one of the skater who never 
ventures on or near thin ice, although there were no visible signs of the 
“dangers”. In this adroit refraining, he probably remembered the 

anecdote accredited to Curran and his horse-stealing client. The latter 

said after acquittal. “No thanks to you John Philpot, and I ought to have 
the fee returned, for you never cross-examined a witness nor made speech 


L] 


INTRODUCTORY 


7 


in my favour.’* “If I had even opened my mouth, under the circumstances 
the possibilities are, under the view Judge and Jury seemed evidently 
taking of your case, that you might then have been convicted” was 
Curran’s calm reply. Plausible as David Graham was with the hostile wit¬ 
ness, he was equally plausible in commenting to the jury upon the testi¬ 
mony of that witness. 

He was a thorough disciple of Henry Brougham’s celebrated defini¬ 
tion of an advocate’s duty to bis client, that was enunciated in his 
address to the Lords when defending Queen Caroline,—the doctrine of 
which definition several strict ethical writers have impugned. 

It may be observed ‘that the brother, John Graham, seemed tor liva 
rp, ~ the elder by his own methods of adroit and succcss- 

The younger Gra- * 

ham. ful cross examination. 


At the New Orleans bar, as far back as the era of the Mexican War, 
Judah P.Benjamin seemed to possess and excel in most of the traits in the 
art of cross-examination already imputed to David Graham. Benjamin 


Benjamin. 


especially possessed celerity of thought and ready 
aptitude in dealing with the demeanour and ex¬ 


pressions of a hostile witness. Like single-speech Hamilton in the 
traditions of the House of Commons, Mr. Benjamin knew when to quit 
talking; and like a good stage manager, he always arranged a good exit 
from the witness chair for his actor, who may have there endured for¬ 
getfulness of his cues 7 .” 


It takes the lawyer who joins the Bar as a fledgeling a long time to 
acquire the art. He finds, that he has to cultivate, for success in it, 
celerity of thought, close observation of human nature, and a study of its 
various phases, rapid exercise of judgment on the occasion sudden, 
command of feature and temper, and above all, he must know when to 
stop cross-examination. Playwrights and actors learn how to value the 
good exit; and the lawyer who is adept in the art of cross-examination 
arranges an exit for his hostile witness that shall tell in favour of his own 
client. The young advocate’s most frequent short-coming in cross- 

examination is avidity at it, and eagerness to press questions. His self- 

sufficiency and indeed conceit,will too often tempt to precarious question¬ 
ing or too much detail in queries 8 . 


Mr. Lincoln was noted for giving away small points. “We maybe 
Lincoln. wrong on that, your Honour,” he would say ; *' l 

think we were wrong there, but it is not the gist of 
the matter, anyway.” This fair play and liberality always told with a 

.«.£u 5 y G jr a? gt& 3&pss^ssrisfftsSS • 5 

n ,or e o r less through a solicitor, and is fettered more or less by .ron-clad fnslruct.ons '^ 
of Wits between cross-examiner and witness, wherein the latter gets the advarTtage al 
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jury ; and when he finally said, “Now, this much we may ask, and, when 
I shall state it, it will be a reasonable demand.” Then, with all the husk 
trimmed off, he would state, in a candid way, such a reasonable request 

that the justice of his demand stood alone and relieved of everything but 
a fair, judgment. 9 


“Sir Edward Carson as a cross-examiner has no superior at the pre¬ 
sent time, and it is arguable whether he is not 

exaZne f rs m0 o U f S rerent 6 reater than Charles Russell was. He has every 
times. single requisite of the art—he is faultless. Charles 

Russell was hot headed and impetuous—Sir Edward 
is always calm and precise. 

As an all-round advocate Russell was the superior, but as a cross- 
examiner I should prefer Carson, who may be equalled, but cannot be 
excelled. 


It is extremely difficult to give typical instances of Sir Edward’s 

methods. It is quite as difficult as to boil down to a 
few hundred words a speech “in reply” which has 
lasted some hours, and expect it (o be characteristic of the speaker. 


Sir Edward Carson. 


Again, cross-examination in all but the simplest cases is an involved 
process. It does not merely consist of a number of questions and answers 
—which, more often than not, in a big case, are unintelligible, perse, but its 
effect depends upon the facts of the cross-examiner’s case and that 
which he has to meet and must be taken in conjunction with such. 

In my opinion, the best work Sir Edward ever did, was in Rex 
v. Oscar Wilde , and the Pollard Divorce Case, and these cases should be 
consulted. 


How many times one sees it stated in a newspaper report of a cross- 
examination that on an objection being made to a question the judge has 
refused to interfere on the ground that he cannot judge whether the 
question is relevant until he has heard the cross examination. 

That would seem inexplicable were it not for the fact that skilful 
cross-examination in all but simple cases depends on the weaving of the 
opponent’s own case into the unwilling witness’s case, and is, as I have 
slated, to be judged from every fact and circumstance in the entire case. 
As an example of effective cross-examination in a simple case, I will 
give the following:— 

A person brought an action against a railway company, for damages 
for injuries received through falling between the platform of a station and 
the steps of a railway carriage, alleging that the company were negligent 
in allowing such a space to exist—about one foot. The case for the 

Beatrice did over Benedict. For cross-examination that makes much ado about nothin" 
degrades the art of it. The lawyer, young or old, must never risk the fate of a client b°y 
attempts at merely showing oft his art to the bench, witness, jury, or audience. 

(9) Donovan’s Tact in Court p. 121. 
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company was that the platform and the step ware safely constructed, 
and that the plaintiff was himself guilty of negligence in not taking care 
when he left the carriage. 

The plaintiff was cross-examined. 

Q. “You say you left the carriage carefully when tho train was at 
a stand-still, and it was daylight?” A. “Yes.” 

Q. “Then how was it that you came to miss the step?” A. “It was 
too narrow.” 

Q. “You think it should have overlapped the platform?” A. “Yes, 
or been nearer to it.” 

Q. “Do you know that thousands of persons have used that platform 
daily since 1870?” A. “Perhaps.” 

Q. “And that the carriage with its step has been in use at that sta¬ 
tion for ten years?” A. “Perhaps.” 

Q. “And that no accident has been traceable to the station or the 
carriage?” A. “Perhaps.” 

The next witness was a surveyor, who swore that a distance of a foot 
between the step and the platform was dangerous. 

Cross-examined : Q. “What experience have you of railways ? ” 
A. “Well, I am a shareholder in one or two.” 

The other witnesses were left severely alone. 10 

The jury found for the defendants. The cross-examination in that 
case was perfect, and is easily understandable and for this reason. The 
facts were simple, and it was possible in a very short compass for the 
cross-examiner to put his case to the witness. It was, of course, apparent 
that a company could not reasonably be expected to build all their 
carriages so that their steps were flush with the platforms of all their 
stations and that the plaintiff could not have left the carriage carefully 
or he would have taken a firm footing on the step. 

As a skilled cross-examiner of the robust type no better instance 
R k ^ ^ ^ exists than Robert Alfred McCall, K.C., well—and 

Me Can. 61 r G d unfavourably—known to fraudulent company-mongers 

and the would-be defrauders of railway and omnibus 
companies. Here is an example of his method of cross-examination. 

Q. “Now sir, isn’t it a fact that every single shareholder in this 
company is a nominee of your own ? ” A. “ Perhaps—but—” 

Q. “ Answer the question. Yes, or no. You say Yes. Now let me ask: 
Was not every penny piece of the directors’ ‘qualification’ found by you ?” 
and so on, in tho same strain. 

Or in a running-down case: 

I put it to you, that so far from its being the fact that our omnibus 
ran into you, it was you who by your own gross carelessness ran into the 

omni bus.” 

28 Pearson ’ s Ma Sazine, cited in The Chicago Legal News; reproduced in 10 Cr.L.J., 


28-38. 


Vol. II—2 



10 


CROSS-EXAMINATION OF WITNESSES 


[OH. 


In the courts on the Strand any day in term time one can hear one 
of these questions being put by McCall in his generally successful efforts 
to find out the truth for his client. .A man as esteemed by his brethren 
for his geniality and straightness as feared by those seeking to do wrong 
is McCall. 


Duke K.C. 


Another proficient in the art is Duke, K.C. who, good in many depart¬ 
ments of advocacy, is best in cross-examination. 
Duke is a mournful person, and in court no “mute” 
that ever assisted in the obsequies of a mortal could improve his solemnity 
of demeanour. His voice, especially, is funeral, his delivery reminiscent 
of a Methodist minister struggling with an earnest endeavour to 
improve an occasion. 


He speaks slowly, oh, so slowly, and in a monotone. Every word 
receives its proper stress, every syllable its due weight. Precise in 
appearance, precise in utterance, he denotes those qualities which are 
peculiarly Anglo Saxon, and connotes those of a successful barrister. 


His method is to ask quietly the questions which in his opinion will 
shake or destroy the opposing witness. He is never elated by success, 
depressed by failure, or led aside by humour. Let me give an illustration 
of his work—one that is easily understandable by the reader. 

Mr. Brown was suing for damages for injuries, and was being cross- 
examined by Duke : 

Q. “ I gather that you did not see or hear the approaching vehicle?” 
(N. B.—It was a grocer’s cart.) A. “ Not I—‘pon oath—straight—I never 
see it.” 

Q. “ You did not hear it ?” A. “ Not I. Why, the first thing I see or 
hear was the wan atop of me. I was being scrunched before I knew 
where I was.” 

Q. “ I understand. You say you neither saw nor heard the approach¬ 
ing vehicle ?” “That’s right. Not I—never at all,” the witness said 
pleasantly. 

Q. “ You were overtaken opposite the post-office, I believe ? ” 
A. “Yes. I was in the middle road.” 

Q. “What were you doing that you did not see or hear the approach¬ 
ing vehicle?” A. “Nothin—look ere.” 

Q. “Answer my question, please.” “A. Well, but look here, guvnor.” 

Q. “Answer my question, please.” A. “Nothing but having a bit of 
a lark with one or two others.” 


Q. “Having a bit of a lark ! Do you mean you were dancing on the 
pavement?” A. “Perhaps I was, I say, perhaps I wasn’t.” 

Q. “And didn’t the young lady run away from you?” A. “I don’t 
say nothing.” 

Q. “And did not you run after her and so into the vehicle?” 
A, “Perhaps.” 





Introductory 


Q. “Answer the questions, please.” A. 
cart to be there—I ask ?” 
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“Well, what right had the 


“The jury will tell you. Thank you.” Thus was the collapse of 
plaintiff’s case. This is the method which dovetails the truth into the 
many untrue stories told by the witness ; it does not bewilder or confuse 
the jury. 

And here I may explain what is generally remarked as an inexpli¬ 
cable problem—the failure in the House, of barristers who have proved 
successful in the courts. 


The explanation is really very simple. In the law courts clearness, 

conciseness, and terseness are necessary ; for the aim of the speaker is 

to impress his views upon the tribunal, to convince it he is right. In the 

House no one in his senses would try to convince anyone and the aim of 

the speaker is to deliver in an attractive way an ad captcindum address , 

which will pleasantly interest the House and read well—when sub¬ 
edited ll . 


This essential difference of aim and environment is the reason why 
Charles Russell, Finlay Bigham, Duke and Isaac have never obtained 
the “ear of the house,” while other inconsiderable barristers have suc¬ 
ceeded in doing so. 


It is true that Sir Edward Clarke was and Sir E. Carson and Sir 
"W* S. Robson are, listened to in the House, but the measure of their 

success is infinitesimal compared with what they have gained in the law 
courts. And so it must necessarily be. 


I have mentioned Sir Rufus Isaac’s (now Lord Reading) success in 
Sir Rnfn, I, aa „ the law courts - His success is commensurate with 

S,r Rufus Isaac, ^ pupukrity there< He a J ew _ but> despUe 

that barrier to favour with barristers, he is as well liked and trusted as 
any one at the bar. It will be remembered that recently, for some scarce¬ 
ly understandable reason, his unassailable position at the bar, his wealth 
of legal learning, his selection by the unanimous voice of the profession 
to the post of Law Officer to the Crown—were weighed in the balance 
against the parliamentary experience of another King’s Counsel and 
found wanting. This failure on the part of politicians to give honour 
where honour was due was regarded by the bar with amazement and 
resentment, qualified only by the reflection that Issacs would still be 
found daily at the law courts. And let me—selfishly perhaps—express 
a wish that it will be long time before he deserts the place where he has 
won fame, fees and affection. 


Go into court and watch him cross-examining. He is brisk and loud 
of voice. He speaks without a lisp or a trace of affectedness—straight¬ 
forwardly and pleasantly. If the witness cannot understand the purport 
of his question, he explains it : “ You know, I am going to try to prove 

(U) Ibid. " ~~~ 
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that you arc mistaken in your account of what happened. Now, remem¬ 
ber this, and consider yourself carefully.” There is no underhandness 
about him ; no saying one thing and meaning another. He is frankness 
personified. By far the most attractive of all practising barristers, he is 
a remarkably fine advocate, a great cross-examiner. He is a little too 
lengthy, and goes rather too fully into detail, but he does not lack the 
fine sense of effect of Carson. As a “ general,” there is no one to touch 
him at the bar ; his discretion is unrivalled. 


In Stock Exchange and high financial cases, he is the advocate. His 
very defecis stand him in good stead in dealing with the clever “ City 
Division,” for it is only by hammering away on details that a counsel 
can hope to shake the plausibility of a “ financial expert ” who has been 
well coached. 

His genius for laying before a jury in a concise statement the history 
of transactions ranging over many years, is unquestionable. He is also 
one of the very few advocates who can successfully essay sentiment. 

The chief instances of skilful cross-examination which are to Rufus 
Isaac’s credit are, without a single exception, to be found in highly 
involved cases. His work in the cross-examination of Mr. Whitaker 
Wright extended over some days, but it was an absolute masterpiece. 


Another good cross-examiner is Charles Gill, K. 0., a barrister 
Charles Gill. who has been evolved from a “Sessions” chrysalis. 

He made his reputation as a defender of prisoners. 

He confirmed it by becoming the best prosecutor that was ever seen 
in or cut of the Old Bailey, and he sustains it by his “special” work 
there and in the High Court. 


He is of cheerful habits and pleasant temper—when he has his own 
way—and is well up in the ways of the world! 

He conducts his cases with great discretion, and his advice is 
generally sound. He is also a good cross-examiner. His method is of the 
microscopic variety and is followed by only one other prominent 
advocate—Montague Lush. He dives into the merest details; takes 
absolutely nothing for granted; and does it all in the manner of an 
earnest seeker after truth. 


Some years ago I was at the Old Eaiky waiting for a case to be 
called on, and I walked into the Recorder’s Court, where Gill was prose¬ 
cuting a builder for stealing water. The prisoner was in (he box, being 
cross-examined. His story was that the extra water-tap was not erected 
by him, and that he knew' nothing about it. The case of the water com¬ 
pany was that he put up the tap secretly, and thereby took water which 
was not included in his rate. I stayed some little time, and heard Gill 
take the builder over about five minutes of his life. When I left the 
builder had given so many versions of how he had spent that five minutes 
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that I firmly .believe if he had been asked if he had been born in that 
time he wouldn’t have known what to say. 

The next afternoon, on my way out, I looked in at that court again. 
Gill was still cross-examining the builder, who, in the end, was con¬ 
victed and sent to prison. 

Now,—with the exception of Lush—there is no other man at the bar 
who would have taken the infinity of trouble necessary in that case. Here 
was a builder with many taps supplying water to his premises, for all but 
one of which he paid. It was the duty of the prosecution to make out 
that the builder stole the water supplied to his place by that tap; in other 
words, that he erected the tap and took the water with intent to commit 
a felony. A difficult task, and so a long and minute cross-examination 
was necessary. Only two barristers whose existence I know of could 
have administered it, and one of them was Gill. 


Horace Avory ^et lre turn now to ano ^ er 6°°d cross-examiner 

of the analytical type—Hoi ace Avory, K. C. 

This barrister is a strict adherent to the “silence is golden” principle 
and rarely lets himself to be drawn into discursiveness or any attempt at 
eloquence. One of the very few “Old Bailey” advocates who have ever 
made themselves known outside that sessions house, he has won fame 
in the Royal Courts of Justice, both as a lawyer and a cross-examine r 
The questions he jerks out at a hostile witness have many merits! among 
which are conciseness and clearness, and he asks no question which i 
not relevant. With a little more pliability and a great deal more svm 
pathy ho would be a very great advocate, his lack of oratorical power 

being compensated by his judgment and powers of cross-examination lie 

is worthy of being placed as a type of the shrewd, clear-headed able 
cross-examiner. ’ 


Montague Lush. J ' ilG °“ ier microscopic cross-examiner is 

ln , Montague Lush, K. C., who, in repose, is a singu- 

larly mild person. 

If you met him in the Central Hall of the Law Courts in ordinary 

garb, you aught imagine that ho was a country gentleman who had 

mistaken the courts for the Agricultural Hall. But when he has donned 

wig and gown, and is confronting a witness, he is fierce as a terrier in 
sight of a rat. 


In a thin, high-pitched voice he plies the witness with 
question, probing almost every statement to its denth anH 
ing his own suggestions. ’ 


question upon 
even combat- 


Unlike Charles Gill he adopts a menacing mien * and 
echoes will, his words; and yet there is not the least doubt that he h n 

at the bait‘ S “ bei ” g ot the cross-ettaminTrs 
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Benjamin 

Williams. 


Let me turn now to an advocate of an altoge- 
Francis ther different type—Benjamin Francis Williams, 

K. C., who is about the last of the old order of 


dramatic cross-examiners. 


Dramatic, humorous, searching, and gifted with a keen perception of 
the probabilities of the case, he cross-examines in a vigorous manner, and 
makes his points well. 

Let me give an illustration of his method. He was defending a 
man for murder. The case for the Crown was that the prisoner had 
come to the house of a witness one evening, carrying a sack; that he had 
opened the sack, and showed in it the dead body of a man called Jones; 
that he had said that he had killed Jones, and was going to bury the body 
in some waste ground. A year or so afterwards the body was found in 
the waste ground and the chief witness told his story. 

The prisoner was arrested and the defence was that it was a con¬ 
cocted story and too ridiculous to believe. The cross-examination of tho 
chief witness proceeded thus : 

Q. “ Now you have told us all about the sack and the burial, and told 
us that when the prisoner left your house he whistled. Do you remember 
what tune he whistled ? ” A. “ I don’t know ! ” 


Q. “ Let me suggest its name. Was it ‘Now We Shan’t Be Long ?’ ” 
(The title of a then popular song.) A. “ No.” 

“ What ! you don’t know ? Well, surely, it must have been.” 

I need not comment further on the case; but the prisoner was 
acquitted. 

During many years of his long career at the bar, there was not a 

time when Sir Edward Clarke, K.C., was not equal to 
the foremost advocate, and his merits as a cross- 
examiner were of a pre-eminent order. Of him it was said that " He is 
a great advocate, an excellent cross-examiner, and a typical member of 
the Bar of England.’’ 12 


Sir Edward Clarke. 


(12) E. in Pearson's Magazine-’ Chicago Legal News cited in20 Cr.L. J. 36-37- 



CHAPTER II. 
FALSE WITNESS. 


“ Who dares think one thing, and another tell, 

My heart detests him as the gates of hell.” {Pope) 

“ Wherever God erects a house of prayer, 

The Devil always builds a chapel there ; 

And ’t will be found, upon examination, 

The latter has the largest congregation.” 

Daniel Defoe .— The True-Born Englishman , Part T, Line I. 

“ A falsehood is a common subterfuge of guilt. I know not, said 

Falsehood is a sub- 2*“’. wh ® n Cain dH know : so early do we read of 
terfuge of guilt. “*e sin °f lying, as a consequence of crime. It is 

the readiest instrument at hand to parry suspicion 
with, and it is usually supported by a bold front:— 

‘ For ’tis so common, in this age of ours, 

So easy, to contemn the Immortal Powers, 

That, can we but elude man’s searching eyes, 

We laugh to scorn the witness of the skies. 

Mark, with how bold a voice, and fixed a brow, 

The villain dares his treachery disavow! 1 ’ 

“ The guilty man will affirm or deny, as he thinks will suit his pur¬ 
pose. He will deny he is the person, who at such a time, was at such a 
place, and will affirm he was then elsewhere. He will deny that a parti¬ 
cular thing, proved to belong to him is his property. But when an accused 
person tells a falsehood, then, as to the particular thing he falsely affirms 
or denies, that particular thing, according to the circumstances, may, or 
may not, hurt him. If he denies that, at such a time, he was at such a 
place, the proof that he was then there, may, or may not, hurt him; 
or if he denies that a particular thing is his property, the proof that it 
is his property, may or may, not, hurt him. Either proof will, or will 
not, injure him, according as the fact proved is inconsistent or con¬ 
sistent with innocence. But in either case the falsehood tends to pre¬ 
judice him. For experience teaches, that commonly in matters of moment 
a lie is not uttered, without a sufficient motive for it ; and, following a 

Motive for false- motive ’ ifc is not unreasonable to conclude it sprang 
hood - from a consciousness of guilt. And in this way the 

falsehood becomes a fact, that is evidence against 
the accused; and put into the scale against him, must have its duo 

weight allotted to it 3 .” 


(1) Juvenal. Sat. xiii., 75. (Gilford’s translation; 

(2) Ram on Facts 80—81. 


16 


CROSS-EXAMINATION OF WITNESSES 


[CH. 


Self-exposure of the 
guilty mind. 


Words unwarily dropt may speak guilt, 
lead to conviction 3 . 


and 


Cicero says :—“Many men, through imprudence in talking, have 
fallen into trouble: as lately happened to Stajenus. While talking of 
certain matters, he was overheard by persons, who were listening on the 
’other side of the wall between them ; and on their evidence he was 
condemned to death. A similar circumstance is related of Pawsanias. 
the Lacedaemonian.” 4 

The power within the guilty breast, 

Oft vanquished, never quite suppressed, 

That unsubdued and lurking lies, 

To take the'felon by surprise, 

And force him, as by magic spell, 

In spite his guilt to tell,— 

That power in Bertram’s breast awoke ; 

Scarce conscious ho was heard, he spoke ; 

41 ’Twas Mortham’s form, from foot to head ; 

His morion, with the plume of red, 

His shape, his mien—’twas Mortham, right 
As when I slew him in the fight.”— 

“Thou slay him. Thou ? ’’—With conscious start 

He heard, then manned his haughty heart.- 

“I slew him ?-1 ?.’’ 5 

On these lines Sir Walter Scott has the following note 

All who are conversant with the administration of criminal justice 
must remember many occasions, in which malefactors appear to have 
conducted themselves with a species of infatuation, either by making 
unnecessary confidences respecting their guilt, or by sudden and involun¬ 
tary allusions to circumstances, by which it could not fail to be exposed. 
A remarkable instance occurred in the celebrated case of Eugene Aram. 

“ In the memorable case of Eugene Aram. , who was tried in 1759 for 
the murder of Daniel Clark, an apparently slight circumstance in the 
conduct of his accomplice, led to his conviction and execution About 
thirteen years after the time of. Clark’s being missing, a labourer, 

Fugene Aram’s case. e ™pl°Yed in digging for stone to supply a limekiln 

near Knaresborough, discovered a human skeleton 
near the edge of the cliff. It soon became suspected that the bones were 
those of Clark, and the coroner held an inquest. Aram and one Houseman 
were the persons who had last been seen with Clark, on the night before 
he was missing. Houseman was sum moned to attend the inquest, and 

(3) Gay cited in Ram on Facts p. 81. ' " --- 

kisse l d A ? C ” ntradiCt ° ry anSW6r) : Sll ° teDdGr,y : “ And are the only l ip8 you have 

He : “Yes, and they are the sweetest of all ’’ 

(4) Cic., Topica, 20. 

(5) Rokeby, Canto ii. 


4 * 


* y 
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discovered signs of uneasiness : at the request of the coroner he took up 
one of the bones, and in his confusion dropped this unguarded expression, 
This is no more Daniel Clark’s bone than it is mine ; ” from which it 
was concluded, that if he was so certain that the bones before him were 
not those of Clark, he could give some account of Clark’s bones. He was 
pressed with this observation, and, after various evasive accounts, he 
stated that he had seen Aram kill Clark, and that the body was buried in 
St. Robert’s Cave, with the head to the right in the turn at the entrance 
of the cave, and upon search, pursuant to his statement, the skeleton of 
Clark was found in St. Robert’s Cave, buried precisely as he had descri¬ 
bed it. Aram was consequently apprehended and tried at York in 1759, 
Houseman being the sole witness against him. He was convicted and 
executed, after having made a confession of the crime. 0 

A remarkable fact of the same kind occurred in the case of one of 
three men convicted in February 1807, of a murder on Hunslow heath. 
In consequence of disclosures made by an accomplice, a police-officer 
apprehended the prisoner four years after the murder on board the ‘Shan¬ 
non’ frigate, in which he was serving as a marine. The officer asked 
him in the presence of his captain where he had been about three years 

. _ , before ; to which he answered that ho was emloyed 

Hunslow Heath . T . , , . TT , * . 

Murder. m .London as a day labourer. He then asked him 

where he had been employed that time four years ; 

the man immediately turned pale, and would have fainted away had not 

~ . . water been administered to him. The marks of 

Betrayed on a .. , . _ . . _ 

single question. emotion derived their weight from the latency of the 

allusion—no express reference having been made to 
the offence with which the prisoner was charged—and from the probabi¬ 
lity that there must have been some secret reason for his emotion connec¬ 
ted with the event so obscurely referred to, particularly as -he had evin¬ 
ced no such feeling upon the first question, which referred to a later 
period.” 7 


Wolsey’s indiscre¬ 
tion. 


Self-conviction any b3 by deed, as well as by word ; by some 

inadvertent act done. Shikespeare attributes Cardinal Wolsey’s 

fall in a great degree to some pipers, which he carelessly out into a 
packet for the king : — 

“ King Henry : Read o’er this ; 

And after, this: and then to breakfast, with 
What appetite you have. 

Wolsey: What should this mean ? [Exit King.] 

What sudden anger’s this ? 

I must read this paper ; 

'"" ma " * --— ■ - - _ _ • 

a Hial of Eugene Aram, 1759 . Best edition printed Richmond 1832 q p « 

Eyerie**' 17 ° 9 ’ P ’ JG ° 1 3 Ce;lcbrafced ' rria!s * 243 and 2 Diet, of Natt. Biog, article Aram , 

ciffi O. B, Sessions Papers 

Vol. IT—3 
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• I fear the story "of his anger.—Tis so ; 

This paper has undone me.—‘T is the account 
Of all that world of wealth I have drawn together 
For mine own ends ; indeed, to gain the popedom, 

And fee my friends in Rome. O negligence, 

Fit for a fool to fall by. What cross devil 
Made me put this main secret in the packet 
I sent the king ? 

What’s this—To the Pope ? 

The letter, as I live, with all the business 
I writ to his holiness. Nay then, farewell ? 

I have touched the highest point of all my greatness ; 

And from that full meridian of my glory. 

I haste now to my setting.”* 

Dr. Johnson in his journey to the Hebrides gives this account of the 
discovery of a conspiracy formed by Hugh Macdonald, who was next 
heir to the dignity and fortune of his chief. Hugh, being so near his 
wish, was impatient of delay, and had art and influence sufficient to 
engage several gentlemen in a plot against the laird’s life. Something 
must be stipulated on both sides, for they would not dip their hands in 
blood merely for Hugh’s advancement. The compact was formally writ¬ 
ten, signed by the conspirators, and placed in the hands of one Macleod. 
It happened that Macleod had sold some cattle to a drover, who, not 
having ready money gave him a bond for payment. The debt was dis¬ 
charged, and the, bond redemanded ; which Macleod, who could not read, 
intending to put into his hands, gave him the conspiracy. The drover, 
when he had read the paper, delivered it privately to Macdonald, who 
being thus informed of his danger, called his friends together, and provi¬ 
ded for his safety. 0 

This is a tale touching upon Dr. Edwards Everett Hales’ editorial 

career in which an irrepressible office boy figures. 
hood rand b ° y S falSG " "The doctor had occasion to send the boy on an 

errand to a firm which for the sake of convenience 
will be called Black, White & Co. The hour was late, and on the way the 
boy tarried so long that when he finally arrived at the offices of Black, 
White & Co. he found, much to his dismay, the place closed up. 

How to announce his failure to perform the errand, as directed, in a 
satisfactory manner was evidently the problem that confronted the boy, 
and when he entered the doctor’s office he had his lie prepared. 


“The firm was out,” said the boy as he laid the note heihad failed to 
deliver on the desk, 

“Very well,” replied the docter. “You may 
take it in the morning. You are excused for the day.” 


Catches at first. 


(8) Shakespeare Henry VIII, A. iii., S. 2, 

(9) P. 124, ed t 1798., Ram on Facts pp. 82-83. 
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Presumption of 
truth and motive for 
falsehood. 


It would have sufficed if the boy had left the office at that point; 

But the guilty con- but filing that his falsehood worked admirably 

science prompts a and with a conscience working guiltily within him, 
further remark __ 11 . „ 

he could not avoid saying: 

“Neither Mr. Black nor Mr. White was in. Fact is, I went to both 
their places and was disappointed.” 

The doctor wheeled about in his chair. 

“What is it that you say?” he demanded. 

, , “I went to both places and neither of the men 

exposing both the „ „ . >> -p. T t i 1 i , , , . , 

falsehoods. was m * ■ L)r * idale looked the youthful prevaricator 

over. 

‘ Um-m-m,”he mused. “So you went to both places, eh? Quite interest¬ 
ing, my boy; quite interesting. Mr. Black has been dead ten years and 

Mr. White eight years-er-er-by the way which place did you go to 
first?” 1 * 

Referring to this subject James Ram in his work on Facts says :_ 

“When any one has made a statement of facts, es¬ 
pecially if he has spoken under the obligation of an 
oath the proper inference is, that he meant to speak 
the truth, unless there is some cause to raise a 

doubt about it:— 

“ No bribe, no motive, tempts the man to lie, 

Then, wherefore to his word our faith deny?” 

If from the contradictory statements of a witness, from his manner 
in giving his evidence, or from any other cause, there is a suspicion that 
he has spoken falsely, and at the same time no motive appears for his 
doing so, these general reflections relating to his credit, the belief to be 
given to him, may pass through the minds of the jury, or other persons, 
whose duty it is to judge of the evidence. 

They may, in favour of his speaking the truth, reflect, (1) That a 

Considerations vei T g rcat P art of every person’s thoughts is occu. 

truth- pied with realities, with things which he really 

perceives by his sight, hearing, or other sense, in 
other words, with truth ; and whether as a consequence therefrom or not, 
a great part of every person’s discourse, is of realities, of what is true ; 

• . - - ,i * 

(10. 12 Ame, Lawyer p. Id 2. “The old lady was very aristocratic, but somewhat prim 

and precise. Nevertheless, when the company had been telling of 
J.etliug out the truth coliege pranks, she relaxed slightly and told of a lark that had 

caused excitement in Cambridge when she was girl there. This 
was to the effect that two maidens of social standing were smuggled into the second story 
room of a Harvard student for gay supper. The affair was wholly innocent, but secrecy was 
imperative to avoid scandal. The meal was hardly Lcgun when a thunderous knock of 
authority came on the door. r JLe young n.oi acted swiftly in the emergency. Silently, 
one of the girls was lowered to the ground Horn tl e \s indew by a rope knnottea up over her 
arms. The second girl was then lowered, but the rope broke when the descent was hardly 
naif completed. The old lady had related the incident with increasing animation, and at 
this critical point in the narrative she burst forth: “And I declare, when that rope broke, 

1 just knew I was going to be killed, sure!” 


making for 
fulness. 
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and henco the mind may acquire an aptness or bent to speak the truth. 
(2) That it is more difficult to invent falsehood, than to recount 
realities, more especially if it be necessary to make the falsehoods appear 
to be consistent with realities. (3) That many persons when sworn to 
speak the truth piously regard the oath. (4) That most persons fear shame 
and punishment; and many are by that fear deterred from committing 
perjury. (5) That perjury is seldom committed in mere wantonness, with¬ 
out some sufficient motive for it. 


It is not to be doubted, but that many a man like a Christian 
martyr, testifying with his blood, would prefer torture and death to perjury 
and herein literally obey the noble exhortation of the Roman, 

“Be brave, be just ; and, when your country’s laws 
Call you to witness in a dubious cause, 

Though Phalaris plant his bull before your eye, 

And, frowning, dictate to your lips the lie, 

Think it a crime no tears can e’er efface, 

To purchase safety with compliance base, 

At honour's cost a feverish span extend 
And sacrifice for life, life’s only end”. 11 


There is nevertheless often a propriety, or a duly, in doubting 

whether a witness speaks the truth To doubt of truth 

huniai^tesUmony* r in ls not c °nvict of falsehood; it may have a direct¬ 
ly contrary effect; its result may be to confirm the 
witness’s testimony. And where the doubt exists, it need not arise from 
a suspicion that the witness has wilfully spoken an untruth. He may 
very innocently have said what he believed to bo true, although in reality 
it is not so; ho was himself, perhaps, deceived in his perception of a 
particular thing, he did not see or hear what he thought, and what he 
says, he saw or heard; or, supposing his original perception was correct, 
his remembrance of what he saw or heard may be imperfect. 

“It is one of the commonest mistakes to suppose, and assert, that 
some fact has been seen , which was not seen at all, and often could not 
have been seen; the fact being simply inferred. A witness may swear 

. that he saw defendant knock the plaintiff down; it is 

Perception and in c , . , , . c . . r ’ 

ference. a f ac ‘t which admits of being seen, and may be testi¬ 

fied to completely. But should the fact, sworn to, be 
only a little more complicated and some of its constituent elements lie 
beyond the field of vision, ihe testimony becomes propoitionately fallible. 
For example, we Cannot accept the evidence that a witness saw defend¬ 
ant going to knock the plaintiff down; that is pure inference ; it may be 
the natural interpretation every man would put upon wdiat was seen, but 
it may nevertheless be wholly erroneous, no such intention having 
existed in the defendant’s mind”. 12 


(11) Jt viral. fci i., vii? ; tO. 


Blackwood’s Edin. Msg., Oct. 1860, p. 382. 
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Seeing is, in all cases, believing; but in all cases we must assure 
ourselves of what we have seen, carefully discriminating it from what we 
have not seen, but only imagined, and carefully ascertaining whether the 

Work of imagination. fnCls seen ^ us al '° aU the faCts then Present. It 

is by no means easy to see accurately any scries of 

events ; nor, when under any strong emotion, is it easy to prevent the 

imagination from usurping the place of vision.” 1 ' 1 

The prevalence of perjury in the Courts is to- 
Prcvalcnce of per- ^ ay t p c chief impediment in ilie way of a righteous 


jury in Courts of Law. 
this. 


administration of ihe law; most lawyers will admit 


Man of straw. 


Some years ago men used to walk about openly in Westminister 

Hall with a piece of straw in their hat or boot. By 
this sign attorneys knew that such persons were in 
want of employment as false witnesses, and would give any evidence 
required for money. For instance, if an advocate wanted an obliging 
witness he would go to one of these men and show him a fee, which, if 
not sufficient, the witness would not take any notice. The fee was then 
increased until its weight recalled the power of memory to a sufficient 
extent. By this they derived their name, “Men of Straw.’’ 14 

Strahan in his Bench and the Bar says :—“ When Counsel arc asked 
to advise on evidence, the solicitor or his clerk has been known to drop a 
hint that if any further evidence is nccessoiy it can, in all probability, 
be obtained. Few solicitors, however, go the length of a Jewish practi¬ 
tioner from White chapel who, on delivering to a friend of mine the 
brief for the defence in an Old Bailey case, said, “If you think the 
evidence is not strong enough, Mr. Black, just tell me what you want. 1 
have some fellers round the corner ready to swear anything.” 1 ■* 


l'ro'eselonal witness 


(13) Blackwood’s Edin, Mag., Ocl. 1866, p. 3 ( J5. 

(14) 35, American Law Review, pp. 585-86, Strahan’s Bench and the Bar 61. 

(15) Bench and the Bar 66. Paul Smith, the famous Hotel 

keeper once told of a law suit that he had with a man named 

Jones in Malone. 

“It was this way; I sat in the courtroom before the case opened with my witnesses 
around me. Then Jones bustled in. He stopped abruptly, and looked my witnesses over 
carefully. Presently he turned to me. 

‘Paul,’ be askad, ‘are those your witnesses?’ 

‘They are,’ 1 replied. 

‘Then you win,’ he exclaimed. ‘I’ve had these men as witnesses twice myself.” 

A humorous Judye .—'“Recently a Milwaukee judge was called upon to hear the testi¬ 
mony in an equity case in a law office down town. When he arrived he found the rooms 
packed full of witnesses. 

‘I have no time to bear all these witnesses, gentlemen’, he said. ‘You must coniine 
yourselves to six liars to each side, and I will try and decide which lot has the biggest 
liars.’ 

The case was proceeded with on that basis, and the judge had little difficulty in 
reaching his conclusions.’’ (ll Green Bag 287). 


The little girl evidently a. i uc.'uUd the ft ct that all men and women are liars, for 
PUNCH records the follcwii g as the dialogue between her and her mother when shehaej 
been caught in a lib: 
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“A difficult but an extremely effective method of exposing a certain 

Wellman’s advice. kind of perjurer is to lead him gradually to a point 

in his story, where—in his answer to the final ques¬ 
tion, ‘Which?’’—he will have to choose either one or the other of the 
only two explanations left to him, either of which would degrade if not 
entirely discredit him in the eyes of the jury. 

The Hon. Joseph H. Choate once made a very telling use of this 
method of examination. A stock-broker was being sued by a married 
woman for the return of certain bonds and securities in the broker’s 
possession, which she alleged belonged to her. Her husband took the 
witness stand and swore that he had deposited the securities with the 
stock-broker as collateral against his own market speculations, but that 
they did not belong to him, and that he was acting for himself and not as 
agent for his wife, and had taken her securities unknown to her. 

It was the contention of Mr. Choate that, even if the bonds belonged 
to the wife, she had either consented to her husband’s use of the bonds, or 

else was a partner with him in the transaction. Both of these conten- 
tions were denied under oath by the husband. 

Mr. Choate : “ When you ventured into the realm of speculations in 

Wall Street, I presume you contemplated the possibility of the market 
going against you, did you not ? ” 

Witness: “Well.no, Mr. Choate, I went into Wall Street to make 

money, not to lose it.” 


Counsel: “ Quite so, sir ; but you will admit, will you 
times the stock market goes contrary to expectations ?” 
Witness: “ Oh, yes, I suppose it does.” 

Counsel: “You scythe bonds were not your own 
your wife’s ?” 

Witness: “ Yes, sir.” 


not, that some- 


property, but 


Counsel: “ And you say that she did not lend them to you for purpos 
es of speculation, or even know you had possession of them ?” 

Witness: “Yes, sir.” 


Counsel: “ You even admit that when you deposited the bonds with 

your broker as collateral against your stock speculations, you did not 

acquaint him with the fact that they were not your own property ?” 
Witness: “ I did not mention whose property they were, sir ’’ 

Counsd: (in his inimitable style): “ Well, sir, in the event of the 
market going against you and your collateral being sold to meet your 
losses, whom did you intend to cheat, your broker or your wife ? ’’ 


Fearfully ionely 


Mother: ^ is very naughty to tell untruths, Kitty. Those 

who do so, never go to heaven.” 


Kitty : 
Mother : 
Kitty : 


‘‘Don’t you ever tell an untruth, Mummy ? ” 
‘‘Never.” 


“Well, you’ll be fearfully lonely, 


won’t you, 


with only George Washington;” 
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The witness would give no satisfactory answer, and for once a New 
York Jury was found willing to give a verdict against the customer and 
in favour of a Wall Street broker.** 10 


Dr. Ranney cross- 
examined by Mr. 
Wellman. 


Mr. Wellman also relates the following :—‘During the life time of 

Dr. J. W. Ranney there were few physicians in the 
country who were so frequently seen on the witness 
stand as he, especially in damage suits. So expert a 
witness had he become that Chief Justice Van Brunt 
many years ago told me that “Any lawyer who attempts to cross-examine 
Dr. Ranney is a fool.” A case occurred in my practice a few years before 
Dr. Ranney died, however, where a failure to cross-examine would have 
been tantamount to a confession of judgment, and, though fully aware of 
the danger, I was left no alternative, and as so often happens where 
fools rush in,” I made one of those lucky “bull’s eyes” that is perhaps 
worth recording. 


It was a damage case brought against the city by a lady who, on her 
way from church one spring morning, had tripp 2 d over an obscure 
obstacle in the street, and had, in consequence, been practically bedridden 
for the three years leading up to the day of trial. She was brought into the 
Court room in a chair and was placed in front of the jury, a pallid, piti¬ 
able, object, surrounded by her woman friends who acted upon this occa¬ 
sion as nurses, constantly bathing her hands and face with ill smelling 
ointments, and administering restoratives with marked effect upon the 
jury. Her counsel, Ex-Chief Justice Noah Davis, claimed that her spine 
had been permanently injured and asked the jury for $ 50,000 damages, 

“My first question” says Wellman, “emphasized to the jury the fact 
that the witness had been the medical expert for the New York, New 
Haven, and Hartford R. R. thirty-five years, for the New York Central 
R. R. forty years, for the New York and Harlem River R. R. twenty years, 
for the Erie R. R. fifteen years and so on until the doctor was forced 
to admit that he was so much in Court as a witness in defence of these 
various railroads, and was so occupied with their affairs that he had but 
comparatively little time to devote to his reading and private practice. ’* 

Counsel (quietly): “ Are you able to give us, doctor, the name of 
any medical authority that agrees with you when you say that the parti¬ 
cular group of symptoms existing in this case point, to one disease and 
one only ?” 

Doctor : “ Oh, yes. Dr. Ericson agrees with me.” 

Counsel : “ Who is Dr. Ericson, if you please ?” 

Doctor (with a patronizing smile): “Well Mr. Wellman, Ericson was 
probably one of the most famous surgeons that England has ever pro¬ 
duced.” (There was a titter in the audience at the expense of counsel.) 

Counsel : “ What book has he written ?” 


(16) Wellman pp.6L-G2. 
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Dodor (still smiling): “ He has written a book called ‘Ericson on 
the Spine,’ which is altogether the best known work on the subject.” 
(The titter among the audience grew louder.) 

Counsel: “When was this book published ?” 

Doctor: “About ten years ago.’’ 

Counsel: Well, how is it that a man, whose lime is so much oc¬ 

cupied as you have told us yours is, has leisure enough to look up medical 
authorities to see if they agree with him?” 

Doctor (fairly beaming on counsel): “Well Mr. Wellman, to tell you 

the truth, I have often heard of you, and I half suspected you would ask 

me some such foolish question ; so this morning after my breakfast, and 

oefore starting for court, I took down from my library my copy of 

Ericson s book, and found that he agreed entirely with my diagnosis in 

this case.” (Loud laughter at the expense of counsel, in which the iurv 
joined.) * 

Counsel (reaching under the counsel table and taking up his own 

copy of “Ericson on the Spine,” and walking deliberately up to the 

witness): “Won’t you be good enough to point out to me where Ericson 
adopts your view of this case?” 

Doctor (embarrassed): “Oh, I can’t do it now; it is a very thick 
book.” 

Counsel (still holding out the book to the witness): “But you forget 

doctor, that thinking I might ask you some such foolish question, you 

examined your volume of Ericson this very morning after your breakfast 
and before coming to court.” 

Doctor: (becoming more embarrassed and still refusing to take the 
book): I have not time to do it now.” 

“Time! why, there is all the time in the world.” 

Doctor: (No answer). 

Counsel and witness eye each other closely. 

Counsel (sitting down, still eying witness): “ I am sure the court 

will allow me to suspend my examination until you shall have had time 

to turn to the place you read this morning in that book, and can reread 
it now aloud to the jury.’’ 

Doctor: (No answer). 

The court room was in deathly silence for fully three minutes. The 

witness wouldn’t say anything, counsel for plaintiff didn’t dare to say 

anything, and counsel for the city didn’t want to say anything ; lie saw 

that he had caught the witness in a manifest falsehood, and that the 

doctor’s whole testimony was discredited with the jury unless h° could 

open to the paragraph referred to which counsel well knew did not exist 
in the whole work of Ericson. 

... At ?!. e * pi ~ ti i 0n ° f a fGW rninutes ’ Mr - Justice Barrat who was pre¬ 
siding a- the trial, turned quietly to the witness and asked him if he de¬ 
sired to answer the question, and upon his replying that he did not intend 


Counsel: 
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to answer it any further than he had already done, he was excused from 
the witness stand amid almost breathless silence in the court room. As 
he passed from the witness chair to his seat, he stooped and whispered 
into my ear “ You are the—est most impertinent man I have ever 
met.” 17 

It would appear that falsehood in courts is so common and its refuta¬ 
tion by truth is so difficult, that people are sometimes tempted, and find 
it is more easy to counteract one falsehood by another falsehood rather 
than by a statement of the true facts. Here is an instance in point. “In 

a suit to recover for potatoes shipped East from 

by counter 0d falsehood Iowa , only one witness, the plaintiff, appeared in 

his own behalf, while two witnesses were sworn for 
the defendant. They were all equally positive, and the case looked 
doubtful, till the plaintiff’s attorney told the following story that clinched 
his case completely. Here it is. 

A merchant in New York stepped into a Hebrew furniture store and 
admired a bedroom suit, marked £ 80. He remarked to the dealer that he 
must soon get one and went on. At home'he mentioned the fact, and 
returned to business. On return at night, he found the suit sent up in 
his absence. His wife supposing he had ordered it as a surprise, made 
no objections to the delivery. But he denied ever buying if. 

It occurred to him that a lawyer might be consulted, so he called on 
a needy friend in that line, and stated the difficulty. The lawyer smiled 
and said: “Nevermind, I’ll take care of it. Leave it to me, please.” 

Not long after a summons was served, and he took that also to his 
lawyer and got about the same advice as before, but inquired: “On the 
trial day what witnesses do I need?” 

“Not any—just leave that to me—I’ll see to it.” 

The evening of the trial day, the merchant called again on his 
lawyer and said: 

“Well, how did you come out? What are the damages?” 

“No damages,” said the lawyer triumphantly. 

“Wh-a-a-t?” said the merchant. “I mean, what am I to pay for it?” 

“Nothing.” 

“Then, when will he call for it?” 

“I dont think he’ll call for it.” 

“Explain,” said the merchant. 

Well, said the attorney, You see, he put as a witness one who saw 
you buy the furniture and 1 said nothing till he rested; then I put on two 
witnesses who swore you bought it and saw you pay for it. Of course 
Two witness es can out-swear one any day, and I won.” 18 

(17) Wellman, pp. 68-71. 

(18) Judge Donovan’s Skill in Trials 127. 

Vol. II—4 
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Dan and the Law¬ 
yer. 


Dun had an animosity to lawyers# and he deter¬ 
mined to play a rich one a trick. He waited upon 
him, and very abruptly demanded payment of a bond 
which he produced, and the gentleman found his name was so admirably 
forged, that he could not swear it was not his hand-writing. He assured 
Dun, however, that he had never borrowed the money, and would not pay 
the bond. Dun then left the lawyer, telling him he would give him some 
employment. A law-suit was entered into, and several of Dun’s comrades 
came forward, and swore as to the debt being just, and he was about 
getting a decision in his favour, when the lawyer produced a forged 
receipt for the debt, which some of his clerks likewise swore to ; upon 
which Dun was cast. He was in a passion at being outwitted, and swore 

he never heard of such rogues, as to swear that they paid him a sum 
which was never borrowed.’* 19 

Many are the motives for falsehood. In common conversation several 
false statements are made with no malice or motive. Here is one such in¬ 
nocent falsehood. One afternoon Warren received a call from Davison, 

afterwards Sir Henry, who went out to India as judge. His friend found him 

with a huge pile of papers before him, which were always in the same 
«r j -p. position when anyone called. He roused himself and 

Warren and Da- , . . „ . . * 

vison. soon began to talk about the important case to 

which he was devoting all his energies. Such 
attention was due to the distinguished client who had conferred such 
honour upon him, that he meant to be unfailing in his endeavours to 
promote the success of the cause. Nothing could be more flattering than 
his position; but it involved great labour, for he could find not a moment’s 
time for exercise or recreation. 

‘ In fact, we ought to dine,’ he said, ‘ to-night with Lord and 
Lady Lyndhurst, but I have been obliged to refuse, on conscientious 
grounds.’ 


‘Oh, said Davison, ’ I am invited too, and am going to dine with his 
lordship. I will mention that I have found you overwhelmed with work.* 

‘I would rather you did not name the subject,’ said Warren, ‘my 
wife has already sent an excuse to Lady Lyndhurst.’ 

‘Nonsense/ said Davison, ‘1 shall be able to confirm her statement 
of your inability to attand.’ 

‘You will oblige me by saying nothing about it/ was the answer. 
‘Your statement might clash with the excuse my wife has given, and I 
am not aware of what she wrote.’ 

But his friend was not to be persuaded from the task of tendering 
apologies for the overwhelmed counsel to the noble lord. 

Warren, finding at length that Davison was obdurate, was obliged to 
confess that he was only joking, and that he had received no invitation 
to dine with Lord Lyndhurst. 

‘Neither have I, ’ said Davison, ‘ I was joking too.’ 20 

(19) Burke’s Romance of the Forum p. 3 " ~ ‘ 

(20) Rob. Bench and the Bar 124, <• 
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Here is another instance of a similar kind connected with Warren 

who was the author of a novel entitled “ Ten Thou- 
A lie t° detect a lie. sand a year.” “ At first Warren wished to preserve 
ship was discovered. an incognito as to his authorship, not so much per- 

haps with a view to emulate Sir Walter Scott as 
from fear that the disclosure of his name might interfere with his 
professional prospects. He always denied the paternity of the works in 
question, but he did it in a half-hearted way that was well calculated to 
arouse suspicion, for the struggle between his self-esteem and his sup¬ 
posed interest was a severe one, 

A malicious friend, who well knew his tendencies and disposition, 
and who had made a shrewd guess at the truth, took an effectual method 
of solving the difficulty. Talking together on the subject of the author¬ 
ship of the volumes that had excited so much interest, Warren affected to 
be quite as much puzzled as his companion as to who could have written 

them. The latter observed,‘after a pause : 

‘ Warren, I know I can trust you with a secret which I would not 
disclose to any one else ; but, as an old friend, I will rely on you. I am 

then, the real author of the works in question.’ 

4 

This was too much for Warren. His countenance suddenly assumed 
a blue tint, and in a tone of anger lie said, 

‘ You are uttering a scandalous falsehood. It was I who wrote every 
line of them !' 

‘ That is all I wanted to know’ said his friend, with a smile. ‘ You 
have convinced me of what 1 had long suspected.” 21 

Pathological lying Dealins wUh lilG sllbjcct of thc various reasons 

° for uttering falsehoods Hans Cross in his book on 

Criminal Investigation says :— 

Between the state of a person who desires to speak the truth and that 
of another person who does not so desire, there arc what may be called 
intermediary positions ; such is the case where a person, not having at a 
given moment the intention of lying, yet under the influence of habit 
presents his facts in such a manner that their falsity becomes at once 
apparent. 

This is not as a rule due to sickness or disease. But there must have 
been undoubtedly a train of circumstances, causing the individual to be 
at least temporarily, in an abnormal state of mind leading him to accept 
falsehood as truth. Such cases present great difficulties to the Investiga¬ 
ting Officer, for while these lies are without motive, at least any apparent 
motive, yet the impression produced by such persons is absolutely normal 
and their statements are always so cleverly and clearly presented that 
one would never, apart from extraneous circumstances suspect their 


(2i) Ibid, 129. 
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falsity. Such-cases, which may be called 'Pathological’ occur parti¬ 
cularly among persons gifted with a lively imagination, among women 
and children, and pass through every grade from the small exaggeration 
to the complete invention of the whole story. 

The most interesting example is furnished us by Gcethe ; he says in 

the second book of his work “ Truth and falsehood,” that he often related 

stories he had himself imagined, as narratives of events that had really 

happened to him. He concludes thus, “If I had not learnt gradually and 

in conformity with my natural bent to transform these imaginings and 

braggings into works of literary art, such a beginning would undoubtedly 

have had serious consequences for me.” The first to treat of normal 

sources of errors of memory was Maudseley followed in order by Sully, 

Krapelin, and Dr. Delbruk. The last who has dealt with the matter 

exhaustively cites a great many cases in which people have told false 

stories through an instinctive impulse to lie. But in spite of there being 

lack of discernment between true and false these cases cannot be 

classed with those we have described as ‘pathological.’ Evidently wc 

must put on one side all instances in which there is real disease to which 

Delbruk has given the name “Ptscudologia phantastica”. It must be left to 

the medical expert to decide whether the impulse to lie and deceive is 

developed to such a point as to enter into the domain of “hysteria” and 

“moral insanity”. But the Investigating Officer encounters his greatest 

difficulties when he has to deal with people whose character is what 

Forel calls ‘Ethico-idiotic,’ which renders them absolutely incapable of 

speaking the truth. This may go further than one would suppose ; take 

for example, the case of the woman, hysterical it is true, cited by 

Reinhard who wrote herself false letters, sent to herself anonymous 

messages, and finally at last became thoroughly convinced of the 

genuineness of all she had herself written. In this connection Ripping 

recommends extreme caution in the interrogation of women who are 

enciente, and have been recently confined ; these frequently give long 

accounts of things that never happened although at ordinary times 
absolutely truthful and worthy of credence. 


(22) llans Cross : Criminial Investigation pp. iOS-109 “TlvitVs cn i t 

drunk, all right, ” the man at the rail admitted gently Ld ^ 
his thick voice. “I don't deny it. Judge, but I'll * elK™t wit w * ° 've got'a 

„ , sick whe at lion,c, terrible sick; nobody to do for her hut me I 

A drunkard s i*» haven t had my clothes off nor laid down (or four nfehta 

When 1 went cut last night I—well 1 me* + , gl3 ‘ 

bracer, Colonel, and a got I little too much under my belt; that’s so. The* woman*-‘aU 

alone up at the house, Colonel. 1 11 have to get back somehow,” Oman o all 

“That’s queer,” interrupted the Magistrate, with quiet conviction, “We received a 

letter from your wife and she asks me to kron i^ i i U d 
aid the Judgo's answer long as possible. Says you’re in the v iv Tt lL loc ^ cd . u P as 

She is glad to be rid if you.” 3 1 horac “ a nuisance. 

to Surprise - the PriSOner Shuffled > ‘ho door on his way 

rnnm Sa ,ml J | vL gC * H ° alIod out “there are two awful liars in this 
room, and I m one of em, I amt got no wife!” v 3l Can L.T. 547). 


make two awful liars 
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One of the best specimens of a liar in all his various aspects and sub¬ 
terfuges, is given to us by Shakespeare in the 

The falsehood of characfcer 0 f Falstaff. Falstaff and his friends, 
Falstaff. , _ . . . . , 

Gad shill and Peto, plan a highway robbery and set 

upon four innocent passersby and take their money. Prince Henry and 

Poins, both disguised, in turn attack Falstaff and his party. On the first 

appearance of Prince and Poins, Falstaff and his companions take' to 

flight leaving their booty behind. The following is a narration ol the 

incident by Falstaff and his companions to Prince Henry himself, not 

knowing that it was he before whom they tied so ignominiously. 

Prince Henry, Why, round man, what is the matter ? 

Fal. What’s the matter? there be four of us here have taken a 

thousand pound this day morning. 

P. Hen. Whore is it, Jack ? where is it ? 

Fal. Where is it ? aken from us it is: a hundred upon poor four 
of us. 

P. Hen. What, a hundred, man ? 

Fal. I am a rouge, if I were not at half-sword with a dozen of them 
two hours together. I have escaped by miracle. 1 am eight times thrust 
through the doublet; four, through the hose ; my buckler cut through and 
through; my sword hacked like a handsaw, I never dealt better since I was 
a man : all would not do. A plague of all cowards,—Let them speak : if 
they speak more or less than truth, they are villains* and the sons of 
darkness. 

P. Hen. Speak, sirs ; how was it ? 

Gads . We four set upon some dozen,—— 

Fal. Sixteen, at least, my lord. 

Gads. And bound them ;— 

Pcto, No, no, they were not bound. 

Fal . You rouge, they were bound, every 
Jew else, an Ebrew jew. 

Gads. As we were sharing, some s’x or seven fresh men 


man of lliem ; or I am a 


O 'V 


1 upon 


us,— 

Fal. And unbound the rest, and then conic in the others. 

P. Hen. What, fought ye with them all ? 

' Pol. All ?1 know not what yc call, all ; but if 1 fought not with 
fifty of them, I am a bunch of radish : if there were not two or three and 
fifty upon poor old Jack, then am 1 not two-legged creature. 

P, Ihn, Pray God, you have not murdered some of them. 

Pol. Nay, that’s past praying for ; I have peppered two of them ; 
two, ]. am sure, I have paid: two rogues in buckram suits. I tell thee what, 
Hal,—if ] tell thee a lie, ; spit on my face, call me horse. Thou knowost 
my old ward ; here I lay and thus I bore ray point. Four rogues in buck¬ 
ram let drive at me,— 

i,23) No body knows better than Prince Henry that all that Falstaff is relating is 
drawn from bis imagination. 
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P. Hen. What, four ? thou saidst but two, even now ? 

Fal. Four, Hal; I told thee four. 

Poins . Ay, ay, he said four. 

Fal. These four came all a-front, and mainly thrust at me. I made 

me no more ado, but took all their seven points in my target, thus. 

P. Hen. Seven? why there were but four, even now. 

Fal. In Buckram? 

Poins. Ay, four in buckram suits. 

Fal. Seven, by these hilts, or I am a villian else. 

P Hen. Pr ythee, let him alone; we shall have more anon. 

Fal. Dost thou hear me, Hal? 

P. Hen. Ay, and mark thee too, Jack 

th„t f,o>d Z 1° £' “ ,s wlh ,te lls,e ” i ”® “>■ T ——* ■»*». 

P. Hen. So, two more already. 

Fal. Their points being broken,— 

Poins. Down fell their hose. 

f 1° Si l e me , gr ° Und:butI followed me close, came 

foot and hand; and with a thought, seven of the eleven I paid. 

P. Hen. O monstrous ! eleven buckram men grown out of two. 

Fal. But, as the devil would have it, three misbegotten knaves, 


m 


•p. , . . 7 — iuxouoguHeu Knaves, in 

TZ f "7 h l n<1 l0t drive “ <<" « ws so dark, 

rial, that thou could st not see thy hand. 

P Hn. These lies are like the father that begets them; gross as a 
mountam open, palpable. Why, thou clay-brained guts; thou knotty- 
pated fool, thou whoreson, obscene, greasy tallow-ketch — 

Fal What, art thou mad? art thou mad? is not the’ truth, the truth? 

P Hen. Why how could st thou know these men in Kendal green, 

when it was so dark thou could st not see thy hand ? come, tell us vour 
reason ; what say’st thou to this ? y 

Poins. Come, your reason, Jack, your reason. 

,, IM . W ^ at ’ Up ° n compulsion ? No; were I at the strappado, or all 
the racks in the world, I would not tell you on compulsion. Give you a 

reason on compulsion! if reasons were as plenty as blackberries I would 

give no man a reason upon compulsion, I 

this Lh” - ngor suil,y of ,hls si "'—■* 

Fal Away! you starveling, you elf.skin, you dried noal's-touguo 
you bulls pizzel, you stock-fish!—O! for breath to utter what is like thee-— 
you tailor's yard, you sheath, you bow-case, you vile standing tuck •— ’ 

P. Hen. Well, breathe awhile, and then to it again: and when thou 
hast tired thyself in base comparisons, hear me speak but thf= 

Poins. Mark, Jack. 

P. Hen. We two saw you four set on four ; you bound them and 
were masters of their-vealth. Mark now, how a pl ain tale shall pu [ you 

d«*wn/ Thert thdk&Two set on you four ; and, with a word, out-faced you 

L i 15 k * ' ’ * 
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from your prize, and have it; yea, and can show it you here in the 
house:—and, Falstaff, you, carried your guts away as nimbly, with as 
quick dexterity, and roared for mercy, and still ran and roared, as ever 
I heard bull-calf. What a slave art thou, to hack thy sword as thou hast 
done, and then say it was in fight! What trick, what device, what start- 
ing-hole, canst thou now find out, to hide thee from this open and 
apparent shame ? 

Poins. Come, let us hear, Jack ? what trick hast thou now ? 24 

Fal. By the Lord, I knew ye as well as he that made ye. Why hear 
ye, my masters: was it for me to kill the heir apparent ? should I turn 
upon the true prince. Why, thou knowest, I am as valiant as Hercules 
but beware instinct ; the lion will not touch the true prince. Instinct is a 
great matter; I was a coward on instinct , T. shall think the better of myself 
and thee, during ray life; 1, for a valiant lion, and thou, for a true prince. 
But, by the Lord, lads, I am glad you have the money. Hostess, clap to 
the doors; watch to-night, pray tomorrow, Gallants lads! boys! hearts of 
gold ! All the titles of good fellowship come to you! What! shall we be 
merry ? shall we have a play extempore ? 

P. Hen. Content—and the argument shall be, thy running away. 

Fal. Ah! no more of that, Hal, an thou lovest me. 2R 


Falshehood in toto 
and misrepresentation. 


Reffering to this subject, Best in his Law of Evi- 
denco, says:— Falsehood in toto is far less common 
than misrepresentation. 


Under this head comes exaggeration. There are, however, other 

forms, {V?. fif.)., Question,— About what thickness was the stick with 
which you saw Reus strike his wife Defuncta?”Answer.—“About the 
thickness of a man’s little finger.” In truth, it was about the thickness 
of a man s wrist. Falsehood in this shape may be termed falsehood in 
quantity. Question ,With what food did the jailor Reus feed the pri¬ 
soner Defunctus?” Answer ,—‘‘With sea biscuit, in an ordinary eatable 
state. In truth the biscuit was rotten and mouldy in great part. False¬ 
hood in this shape may be termed falsehood in quality."** 

Referring to this subject Harris in his Hints on Advocacy says :_ 

A witness whose evidence is untrue must lie with wonderful skill if 

Harris’ advice. he goes throu gh even his exam ination-in-chief with- 

out betraying himself. He is, I think, the easiest of all 
to dispose of, and once discovered to the jury in his true character will 

do more harm to a cause than half-a-dozen truthful witnesses will undo. 

The greatest instances in modern times of this class of witnesses were 

Illustrative cases. the notonous “Claimant” and his supporter Luie. It 
__ was wonderful how Orton told the story of the wreck 

(24) Falstaff has the best of tricks; the subtlest of devices. ' " 

(25j Shakespeare Henry IV. 

(20) Best on Evidence, 8th Ed. (Ame). 609, 
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of his having been rescued and conveyed to Australia, of his life in the 

The Tichborne case, bUsh ’ ° f his return and his recognition by persons 

who had known the real heir to the baronetcy. There 

was, doubtless, falsehood stamped unmistakably upon the whole story but 
what gave it the appearance of truth which it presented to some minds, 
was, not the probability of any part of it, but the improbability that so 
ignorant a man could so skilfully have constructed so wonderful a story ; 
that it should not have broken down by its own inherent weakness even 
while being narrated in-chief to the jury. We know as a fact that it did 
not, and it therefore follows that a tissue of lies may support itself before 
a tribunal constituted for the purpose of eliciting the truth. Even after 
he had been discovered and exposed as an impostor, there were thousands 
who believed his story, and believe it to this day. A lying witness there¬ 
fore is not always to be disposed of by a flourish of the -hand. In most 
cases, if you have had any experience, you will be able to refute his 
statements by his own lips. The way is simple enough to write, as it is 
easy enough to tell a person how to swim : plunge in, strike out with a 

good breast stroke, draw in and thrust back your feet, and there you are 
at the bottom. 

The witness comes up with a well-connected story, and tells it glibly 
enough. Now you are well aware that events in this world take place in 
connection with or in relation to other events. An isolated event is 
impossible. The story he tells is made up of facts, which, if true, fit 
in with a great many other facts, and could not have happened without 
causing other facts or influencing them. If his story be untrue the 
matters he speaks of will not fit in with surrounding circumstances in all 
their details, however skilful the arrangement may be. The multitude 
of surrounding circumstances will all fit in with a true story, because that 
is part and parcel of those circumstances carved out from them, no 
matter how extraordinary it may seem ; just as the oddest shaped stone 
you could cut from the quarry would fit in again to the place whence it 

was taken. It is therefore to the rock, of which it once formed a part, 

that you must go to see if the block presented ba genuine or false. 
You must, in other words go to the surrounding circumstances. 

The witness, however clever he may be, cannot prepare himself for 
Surrounding circum- questions which he has no conception will be put to 
®i' a, ^® es ^ es t ex P° se un ~ him, and if you test his imaginary events by 

comparing them with real events, you will find the 
real and the false could not exist in their entirety; there must be a 
displacement of facts which have actually occurred, which is impossi¬ 
ble.' 24 


“As a specimen of this sort of cross-examination. 

the following instance cited by Mr. Reed in his “ conduct of 


we may give 
Law suits”. 


(27) Harris 12th Ed., G3, 
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An instance cited 
Mr, Reed. 


“In a case of affiliation of a bastard child the mother had sworn 
distinctly and positively to the person of the father, and to the time and 

place of their acquaintance, fixed as usual at pre¬ 
cisely the proper period before the birth of the child. 
In this case the time sworn to was the middle of May 
and the place, the putative father’s garden. For an hour she endured the 
strictest cross-examination that ingenuity could suggest. She was not to be 
shaken in any material part of her story; she had learned it well, and 
with the persistence that makes women such very difficult witnesses 
to defeat, she adhered to it. It suddenly occurred to us that she might be 
thrown off her guard by a question for which she was not likely to be 
prepared, and the examination proceeded thus: ‘You say you ■walked in 
the garden with Mr. M.?’ ‘Yes.’ ‘Before your connection with him?’ ‘Yes’ 
‘More than once?’ ‘Yes; several times.’ ‘Did you do so afterwards?’ ‘No.’ 
‘Never once?’‘No.’‘Is there fruit in the garden?’‘Yes.’‘I suppose that 
you were not allowed to pick any?’ ‘O, yes; ho uesd to give me some.’ 
‘What fruit? ’ ‘Currants and raspberries.* ‘Ripe?’ ‘Yes.’ This was enough. 
She was detected at: once. The alleged intercourse was in the middle of 
May. Currants and raspberries are not ripe till June. 

“This instance will illustrate our meaning belter than any verbal 
description of it. In this case the woman’s whole story was untrue. She 
had fallen in with the suggestion about fruff, to strengthen, as she thought, 
the account of the garden; but she did not perceive the drift of the ques¬ 
tions, and consequently had not sufficient self-command to reflect that 
fruit is not ripe in May. 

“This will serve as an illustration of the manner in which the most 
acute witness may be detected in a lie. But patience in the pursuit is 
always necessary. You may be baffled again and again, but he careful 
never to let it be seen that you are baffled. Glide quietly info another 
track and try another approach; you can scaiccly fail of success at last. 
No false witness is armed at all points.’’*' 9 

The following is another instance illustrative of the same princi¬ 
ple : A real estate broker was suing to recover 
his commission on an alleged contract for the sale 
of a piece of real estate. The plaintiff claimed that 
the conversation between the parties comprising the 
purchase and sale had taken 'place on the 28th of 
December, the previous year at the very premises that were the subject 
of the sale. 


An illustration cited 
by Mr. Wellman, of 
untruth exposed by 
surrounding circum¬ 
stances. 


The janitress of the building took the witness stand and testified 
that on that day the plaintiff-broker, the defendant owner and the pro¬ 
posed purchaser all appeared at the house at about noon. The owner 
directed her to show the proposed purchaser and the broker through 

(28j Reed’s Conduct of Law Suits pp, 307-308. ~ 

Vol. II—5 



34 


CROSS-EXAMINATION OF WITNESSES 


[ch. 


the building. That gave her the opportunity to hear the conver¬ 
sation in question. But it took her away from her kitchen 
and therefore prevented her from preparing the noun day meal 
m time for her children, who were then about coming home from 
school. She remembered distinctly that when she came back from 
the trip through the building, her two boys were home from school 
and complained that from the delay they would be late in returning. 
She, however, hurried through the preparations, served them their meal, 
and got them off as soon as she could. Her elder son, a boy about 
twelve years of age, and a fine looking little chap, took the 
witness stand. He remembered the defendant and the plaintiff 
and the proposed purchaser being there. He recalled that his mother was 

delayed in coming down to serve them their meal, and he remembered 

that it got very late and that he was calling his mother’s attention to the 
fact that he and his brother would be late at school. They ran all the way 
from home to the school, and when they got near the school there was 
one of the monitors in front of the school, ringing the bell, indicating 
that it was late. He rushed into his class room just at the last moment 
and was not late, but he remembered later that on his brother’s report 
his brother was marked late for the afternoon session. 

The cross-examination was unimportant and trivial—practically a 

repetition of what he had said on direct. The younger brother was then 

called, and he corroborated his mother and his brother, and added the 

fact that he did get in late and was marked late. His cross-examination 
was negligible. 

The plaintiff and the proposed purchaser were then recalled by 
counsel and asked how it was that they fixed the date on which these 
incidents had occurred. The plaintiff produced an entry in his diary, and 
by other circumstances fixed the date with absolute certainty. It could 
not have been on any other day. The proposed purchaser fixed it by 
entirely different circumstances, but he, too, was positive that it could 
not have been any other day. 

The elder of the two boys was then recalled to the witness 
box and asked whether he would mind explaining to the jury how it 
was that he went to school on the 28th of December, when every public 
school in the city happened to be closed between the 25th of December 
and the 1st of January, both days inclusive. He looked all around the 
room in a most hopeless manner, said that he could not explain, and thus 
a perfect case was destroyed by an over-perfect story.” 29 

Referring to this subject Best says:—“ Oases like this are, however, 
necessarily uncommon; in most instances the exertions of the advocate 
must be directed to showing the improbability, or at most the moral 
impossibil ity of the fact deposed. The story of Susannah and the 
(29) Wellman 110-112. -- 
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Elders in the Apocrypha affords a very early and most admirable 
example. The two false witnesses were examined out of the hearing of 
each other; on being asked under what sort of tree the criminal act was 
done, the first said “a mastick tree”, the other “a holm tree.” The judgment 
of Lord Stowell also in Evans v. Evans shows how a supposed transaction 
may be disproved by its inconsistency with surrounding circumstances. 
“ What had you for supper?” says a modern jurist. To the merits of 
the cause, the contents of the supper were in themselves altogether 
irrelevant and indifferent. But, if, in speaking of a supper given on an 
important or recent occasion six persons, all supposed to be present, 
give a different bill of fare, the contrariety affords evidence, pretty 
satisfactory, though but of the circumstantial kind, that at least some 
of them were not there. The most usual application of this is in 
detecting fabricated alibis. These seldom succeed if the witnesses 
are skilfully cross-examined out of the hearing of each other, especially 
as courts and juries are aware that a false alibi is a favourite defence 
with guilty persons, and consequently listen with suspicion even to a true 
one. 0 

“ Will a lying story fit in ?” asks Harris, and he himself answers 
the question, “It is certain it will not ; but it may not be possible to 
obtain an accurate view of the surrounding circumstances—that is the 
principal difficulty. 

In cross-examining a wilness who lies, you must therefore apply 

The test of sur- lhe test °f surroundinrj circumstances , and compare 
rounding circumstan- his testimony with that of oilier witnesses. The 

CC3 ' latter will be the severest and the surest test if you 

apply it to the smaller details. It need hardly be said, that the greater 
the number of witnesses to prove a concocted story the greater the 
certainty of exposure by a cross-examiner. The main facts of a story 
may be so contrived as to be spoken to by all the witnesses ; but they 
cannot agree upon details which never occurred to them, or concoct 
answers to questions which they have no conception of. :,T 

But even in this mode of cross-examination you must be careful not 
to obtain an apparent corroboration where you seek contradiction. The 
way to avoid this is not to put the same question upon some important 
piece of evidence to every witness. If you have got the first contradicted 
by the second, let the matter rest; the next witness may make a guess 
and corroborate the first, which will materially weaken the effects of the 
contradiction. By judiciously pursuing this line you may get all the 
witnesses to contradict one another. It was the great complaint of 
Brougham, in Queen Caroline s trial, that the story was so well concocted 
that two witnesses were never called upon one important fact. This, of 
course, was contrived so that there should be no possibility of contradic- 
tion. I t i s not difficult, if there are several witnesses telling an untrue story, 

(30) Best on Evidence, 8th Ed. (American) 608^ ’ ~ " 

(31) Harris, loth Ed. 61-G5. 
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to break them down in cross-examination; and one of the best instances I 
have met with is that narrated in the story of Susannah and the Elders. 
This example of cross-examination further shows how necessary it is 

that the other witnesses should ‘ be out of Court’ while one is under 
examination. 


It is when you have to deal with an untruthful witness who speaks 

only to one set of facts, and stands alone with regard to that evidence, 
that your skill is put to the test. 

If you know the witness is a man of bad character (that he has been 
convicted, say), your task will be comparatively easy. But even then, if 
you are not prepared to contradict him by legal evidence, he may defeat 
you by indignant denials. 

If you know nothing as to character you must proceed to test him 
by surrounding circumstances, leading the witness on and on, until, 
encouraged by his apparent success, he will soon tell more than he can 
reconcile, either with fact or with the imagination of the jury. At a 

trial at Warwick some years ago a remarkably well-planned alibi was 

set up. Ihc charge against the prisoner was burglary. An Irish witness 

was called for the defence, and stated that at the time the burglary was 

committed the prisoner was with him and four or five other persons 

some miles from the scene of the crime. The time, of course, was a 

material element in the case, and the witness was asked how he fixed 

the exact time. He said there was a clock in the room where he and the 

prisoner were, and that he looked at it when they went in and when 

they left. He was then told to look at the clock in Court and say what 

time it was. The witness stared vacantly for a considerable time, and 
then said he couldn’t tell. 

‘Can’t you tell a clock?’ 

‘Shure, sor, 1 can’t tell that one!’ 


What was still more strange, the same question was put to every 
witness, and there was only one out of some six persons who could tell 
what o clock it was. And yet they all swore to the exact time deposed 
to by the first witness, and repeated the answer as to how they knew it 
Of course the alibi totally broke down, and the prisoner was convicted ” J2 ' 

The following incident also is illustrative of the same point. “It was 

The Oldest iuhabi- dlspute ? v ^r boundaries, and an affidavit of the 

tant as a witness in a oldest inhabitant’ was produced in which the 

put e .°f b0Undary diS ' dep , 0nCnt swore that the boundaries as delineated in 

a plan annexed were the boundaries as he remem- 
bered them in his youth. When the oldest inhabitant was produced in 

Court for cross-examination it turned out that he was stone-blind, and 
had been so since his birth. 


(32) Harris 12th Ed. pp. 61-67. 

(33) Strahan’s Bench and the Bar 35 
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Mr. Harris says :—“ During the Tichborne trial for perjury, the 
remarkable witness, before alluded to, was called, named Luie. He was 
a shrewd man, and told his tale with wonderful precision and apparent 
accuracy. That it was untrue, there could hardly be a question, but that 
it could be proved untrue was extremely doubtful and an almost hopeless 
task. It was an improbable story ; but still was not an absolutely im¬ 
possible one. If true, however, the Claimant was the veritable Roger 
Tichborne, or at least the probabilities would be so immensely in favour 
of that proposition that no jury would agree in finding he was Arthur 
Orton. The manner of giving the evidence was perfect. After the trial I 
accidentally met one of the jury, and asked what he thought of Luie’s 
evidence, and if he ever attached any importance to his story. He told mo 
that at the close of the evidence-in-chief he thought it so improbable that 
no credence could be given to it ; “ but ” he added, “ after Mr. Hawkins 
had been at him for a day and could not shake him, I began to think if 
such a cross-examiner as that cannot touch him there must be something 
in what lie says, and I began to waver. I could not understand how it 
was that, if it was all lies, it did not break down under such an able 
counsel. ” ** 


The whole difficulty consisted in the fact, that the circumstances out- 
sido the events deposed to were so remote that all connection was 
destroyed. No ingenuity or ability could reach them without some 
connecting link. The sole spectator of the events was in the witness-box 
and he took care to separate (hem from every other event in his life and 
from every circumstance that could be contradicted. No materials for 
cross-examination wore before the eminent counsel for the prosecution, 
and the facts that subsequently came to light, by the merest accident in' 
the world, were at the time absolutely inconceivable. I may hero 
remark, that those trials will well repay a careful and thoughtful perusal, 
for they will afford illustrious examples of every branch of advocacy, and 
are, indeed, a mine of inexhaustible wealth to the aspiring advocate'. 

At the conclusion of the evidence for the defence, an attempt was 
made, for a reason which afterwards appeared, to prevent Luie from 
leaving the Court. The judges had retired, but, on a communication 
made by one of the solicitors for the Treasury, they returned. Mr. 
Hawkins said that a letter had just been received which ho would hand up 
to the Court, and two perso ns were present to identify Luie. He (Mr. 
Hawkins), however, had no application to make upon the subject. 

After reading the letter, the Lord Chief Justice said that unless the 

matter bore upon the case, as, for instance by showing that Luie could 

not have been at the places he had mentioned, because he was elsewhere 

at the time, the Court did not feel called upon to interfere. If there wore 

any persons in court who desired to identify Luio, there he was, and 

they could do so, but the Court did not think it necessary specially to 
interpose against him. 


(H) Harris G'J, 
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At the next sitting of the Court, the learned counsel for the defendant 
said that notice had been received from the prosecution of an intention to 
call witnesses for the purpose of identifying Luie. 

Mr. Hawkins said that the notice had been given contingently, in 

order to avoid possible delay in the event of the witnesses being able to 

prove a charge against Luie having a bearing on the case ; but inasmuch 

as in consultation it appeared that this was not so, he had no application 
to make. 


A complaint then was made of the “ scandalous scene ” which had 
taken place on the last day. One of the clerks to the Solicitor to the 

Treasury was said to have attempted to poison and corrupt the minds of 

the jury by getting up the scene, and Mr. Pollard was alleged to have 
been guilty of contempt of Court. The Lord Chief Justice, after some 
further discussion, said that it would be better that Mr. Pollard should 
make an affidavit to explain the circumstances under which he had acted, 
and that it would be material to state in his affidavit what the persons 
who had identified Luie had said with a view of explaining what had 
been done on the occasion complained of. The affidavit stated what the 
persons who had identified him were prepared to swear ; and ultimately 
they were called as witnesses to rebut his testimony. They utterly dis¬ 
proved his statements by showing that he was in prison at the time he 
had sworn he was elsewhere. He was tried and convicted of perjury. 


Advocate’s way with 
liar, 


But it is not given to every man to be a Luie, nor to every advocate 
to have a Luie to deal with. Your common liar is a much less consummate 
actor, and by no means so acute. Give him plenty of line and you will 
find that his tale of lies will be proportionately great. A mile with him 
will become three if you let him think your object is to make it less; dark¬ 
ness will become “ light as day ” and the moon will shine with the utmost 

splendour when, according to the almanac, she is 
nowhere. A witness once told me he did not know if 
it was moonlight in the middle of a fine July day. 
It is impossible to tell how far the downright liar will go if you only give 
him a little encouragement. You may not be able to contradict him 
upon all points, but this advantage always accompanies his evidence, that 
exaggeration, as a rule, requires no contradiction. Let him exaggerate 
and colour to the full extent of his inclination or imagination, and when 
he has completed the picture every one will see that it is a monstrosity, 
in other words, no one will believe a word he says. “ A liar is not to be 
believed even when he speaks the truth.” It is an old saying, but will 
never be so old as to be worthless. 


But you may get an actor in the box, who for a long time will con- 

Dircctions in dealing Ceal hls true character. He may be a man who has 
with lying witness. a spite against the plaintiff, the defendat, or the 

prisoner, as the case may be. Or if none against 
the parties to the action, he may have a very strong feeling against some 



II.] 


FALSE WITNESS 


39 


person interested in the result of the case. If you would cross-examine 
to any effect, this must be ascertained. It is the very point, remember 

which he will conceal if he can, but it is also the very one that you must 
find out and expose. You will probably detect it during the examination- 
in-chief, if you are vigilant; if not, it must be ascertained in cross-ex¬ 
amination. I would ask you to bear in mind, while on (his subject, that 
if you want to read a man’s real character, you must look at his mouth ; 
all the other features may, to a certain extent, be controlled : but (he 

Movements of mouth ‘?° Uth n ® Ver < j an be sufficientl y controlled to conceal 
& lips to be watched. tne ern °tions from a quick observer. All the passions 

manifest themselves upon and about the lips ; and if 

you question the witness suddenly and somewhat sharply upon the subject 

that is most strongly operating upon his feelings and inducing his 

evidence, you will perceive the involuntary motion of the mouth, which 

wi instantly betray him. A beard even cannot altogether hide this 
wonderful index of the mind.” s5 

One of Paul Brown’s golden rules i s this :-Except in indifferent 
Paul Brown’s rule. n \ atters ’ never take your eye from that of the 

. ,, . , ,, , Wltne ss; this is a channel of communication from 

mind to mind, the loss of which nothing can compensate.” 

Truth, falsehood, hatred, anger, scorn, despair 
And all the passions or all the soul is there.” 

Referring to this subject a learned writer in the course of an article 

in the Law.Students’ Helper say S :-“ Witnesses of a 

low grade of intelligence, when they testify falsely 

usually display it in various ways ; in the voice in a 
certain vacant expression of the eyes, in a nervous twisting about in the 

witness stand, in an apparent effort to recall to mind the exact word 

o hem story, and especiafiy by the use of language not suited to their 

station in life. tULU 

On the other hand, there is something about the manner of an hon-t 

but ignorant witness that makes it manifest to the experienced kwylr 

heard/ “ * ^ that he has actually seen and 

Referring to this same subject Mr. Wellman says Suppose the 

Wellman’s remarks. WItness has testified to material facts against an 
r , advocate’s side, and it becomes his dutv to hi u 

‘SowSr h* b * 1 T f i opsofaiurr ^ 

hone,, mistake, o, ha, committed S rn'ethodH ^ T* “ 

(35) ibid 72 - - geiy a matter ofins- 

(3G) Law Students’ Helper cited in 15 M L J. 31 . 


Attend to eye and 
voice. 
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tinct on the part of the examiner. Some people call it the language of the 
eye, or the tone of the voice, or the countenance of the witness, or his 
manner of testifying, or all combined, that betrays the wilful perjurer. 
It is difficult to say exactly what it is, excepting that constant practice 
seems to enable an advocate to form a fairly accurate judgment on this 
point. A skilful cross-examiner seldom takes his eye from an important 
witness while he is being examined by his adversary. Every expression 
of his face, especially his mouth, even every movement of his hands, 
his manner of expressing himself, his whole bearing—all help the ex¬ 
aminer to arrive at an accurate estimate of his integrity. ” 


Elliott’s remarks* 


Referring to the cross-examination of false witnesses, Elliott in his 
work on the Advocate says:— 

“The value of a cross-examination 

too highly lauded, 
who can be broken 
ducted. The truth is, there are shrewd, 
cross-examination will overthrow, so that the advocate who undertakes 
the task need not feel discouraged or dismayed if he fails, for the reports 
show many cases of failure where the task has been undertaken by great 
masters. It is, in truth, quite doubtful whether it is not the honest but 
weak or timid witness, rather than the rogue, who most often goes down 
under the fire of a cross-examination. 


has been, in some quarters much 
for it is not every false witness 
down by it, however ably con- 
unscrupulous witnesses that no 


Where the cross-examiner concludes' that the testimony of the 
witness is false in all its material parts, and resolves to examine on that 
hypothesis, it is better, as a general rule, to conceal from the witness the 
view 7 taken of his testimony, and to treat him at the outset as if no 

suspicion of his untruthfulness existed. Let the witness believe, at ti e 

start at least, that his testimony is invulnerable. For this reason, begin 
with commonplace questions, and ask them in an indifferent, perfunctory 
manner. If these questions are answered without flippancy or impudence, 
let there be no change in the manner of asking them ; but they must go 
deeper and deeper into the outlying circumstances. If, however, the 
witness becomes, as such witnesses often do, defiant and bold then as 
David Paul Brown somewhat extravagantly says, “be a thunder bolt to 
him, or, as Mr. Carpenter still more extravagantly says “go down upon 
him like an avalanche.” If the witness gives cause for anger, be angry 
in appearance, if you will, but not in reality, since the angry man is 
not the wis e or the cunning one. If the provocation comes from the wit- 

(37) Wellman’s Day in Court l3t. It might be here observed, that whenever you have 
once fairly caught your witness, don’t sacrifice the advantage by exhibiting him too 
ostentatiously. \ ou need not give him a second run for the purpose of goir.'° over the 
same ground again. Having got the annswer you want, keep it, and at once°go off upon 
another point ; otherwise, if you ask him to repeat it for the nurpose of directing atten¬ 
tion to the good point you have made, he will qualify what he has said, and very likely 
unsay it altogether by some lying explanation. Give him no opportunity of wriggling out 

UthEd 73 ) haS SWOrn * Tbat ,s llie blls i n es3 of your oppouent, not yours, ” (Harris 
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ness the passion will seem natural and just, and will warrant something 
like a savage course in dealing with him.” 89 

The same learned writer continues :—“It is more important than in¬ 
experienced advocates are apt to suppose, not to permit the witness to 
know that the examiner has succeeded in detecting his falsehood. If ho 
discovers anything in the examiner’s face or tone, he will at on°o endea¬ 
vour to correct, modify or explain ; hut if he sees nothing to excite suspi¬ 
cion, he will exhaust his cunning in endeavoring to anticipate and 
prepare for what is coming. The dishonest witness generally feels the 
insecurity of his position and looks for danger in advance. If the questions 
come not as single ones but in battalions,’’trending forward with rapidity 
he will not discover a statement that will undo him, but will look in the 
direction the questions point. If, however, he discovers, by word or look, 
that he has given the counsel an advantage, then will come explanations, 
corrections, or withdrawals, that may deprive him of his advantage. 
There is an exception to this general rule, and that is where the witness 


is fastened so that he cannot; escape ; then indignation at his falsehood 
is natural, and seems natural ; and the fiercer, within the bounds of pio- 
prie'y, he is dealt with, the better. But it. is not often that a wary rogue 
cannot explain or modify his testimony when he sees his position. Better 
leave his inconsistencies or contrad ici ions for comment in argument th in 
give him an opportunity to expliin, where there is a probability that a 

plausible explanation can bo made. 


In many ways i< may be shown that the testimony of a witness is 
unworthy of belief. This is the central point. It is not so much the 
purpose of a cross-examination to make it appear that oven a faBe 
witness is guilty of perjury as it is to show that he is not trustworthy. If h 
be shown that his testimony is unworthy of belief, all rh .t is of real value 
has been accomplished. It is not necessary that the cross-examination 
should go to the extent of fastening wilful perjury upon tlie witness in 
.order to be successful. In truih, it is only in very strong cases that it 
is prudent to so fasten the witness as to require the conclusion that dis¬ 
regard of his testimony is an imputation of perjury. Nevertheless, there 
are such cases. Jn general however, ii is better not to push the witness 

into such a situation, for jurors are reluctant to impute perjury to any 

witness. It may be shown that the witness is unworthy of belief because 
his testimony is intrinsically improbable. It may, indeed, be shown that 
witnesses have stared things as facts that were physically impossible, and 
when this is the result, of course the inference must be that they are 
guilty of perjury. This was done in the case of the witness who testified 
that a designated amount in silver coin was carried a long distance by a 
party to the action, and a calculation made by counsel showed that the 
load was greater than a man could carry. It has been done in o.her cases 
But it will seldom happen that the facts testified to by the witness can be 
(39) Elliott 234-235. ~ ~--- 
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shown to be physically impossible. It does, however, frequently happen 
that the story of the witness is so improbable as to fall of its own weight. 
Men have testified to seeing objects when, because of darkness, or of 
obstacles, or by reason of the position they occupied, it was improbable 
that they could see them. So too, they have testified that injuries or 
wounds were inflicted in a manner so clearly improbable as to make 
their story unworthy of belief. 

It is, therefore, of great importance to bring out the details of time, 
place and position, since from these may often spring inferential facts 
which take from the testimony every vestige of probability. This cannot 
be successfully done unless the counsel has in his own mind a clear and 
distinct conception of the scene or transaction the witness assumes to 
describe. This conception, if not supplied by materials gathered during 
the work of preparation, must be secured during the examination in chief 
and this, it is obvious, demands that the mind be put to intense and 
exacting work. For this reason the counsel who expects to cross- 
examine should not take full notes. All that he can do is to take notes in 
the briefest possible form, for his eyes must be constantly upon the 
witness. 

Where the witness testifies to facts upon which he cannot be contra¬ 
dicted, and declares that he cannot remember as to matters upon which he 
can be contradicted, the better course is to make as prominent as possible 
the facts which he asserts he does not remember. The more he can be made 
to dwell upon those he does profess to remember, and the more positively 
be can be made to assert them, the better. If from his own testimony it 
can be shown that he is positive and bold where there is no fear of con¬ 
tradiction, and seeks shelter under the plea of forgetfulness, a great point 
of advantage will be gained. Lord Brougham, in securing from the Italian 
witnesses the often repeated “Non mi ricordo ,” did much for the cause 
of his royal client. A witness who is driven to say again and again, “I 
don’t recollect,” is not far from overthrow, even though in other things 
he may acquit himself with apparent credit, and even though it may 
appear that he is in no danger of contradiction on the things he professes 
to have forgotten, unless indeed, the things he professes not to recollect 
are such as, under the circumstances, he would not likely remember 
or unless they are of such little importance as not to be likely to have 
made any impression on his mind. The common refuge of many false 
witnesses is a profession of inability to remember anything beside their 
prepared story, and when well brought out the assertion of this inability 
can almost always be made a ground for distrusting the veracity of the 
witness, and sometimes unjustly, for honest witnesses are suspected, and 
even discredited, because of a frequent repetition of “I don’t recollect.” 10 

On this subject the following observations of Dr. Moore may also be 
noted with advantage:—The question ‘whom did you first tell? which cross- 


(40) Elliott’s Advocate, 247-249. 
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Moore’s observation. 

impeachment ; 43 

The test of “ whom 
did you first tell?” 


examiners are much in the habit of propounding to a witness whose 
testimony hurts them, may elicit an answer tending strongly to show 
that the witness is speaking from imagination or pure invention, rather 
than from actual observation and memory. 41 Proof that the conduct 

of a witness was inconsistent with his testimony is 
a familiar and generally very satisfactory method of 
and the omission of a witness to mention an import¬ 
ant fact until a controversy was stirred is some¬ 
times extraordinary 43 —“an awakening circum¬ 
stance” to adopt Mr. Justice Story’s phrase in 
another connection. But the witness may be able to reinstate his credit 
by a reasonable explanation of his reticence. 4 4 And the value of a 
witness s testimony may be enhanced if it legitimately appears in evi¬ 
dence 45 , that he related the facts when it would be naturally expected 
that he would do so, and that his stories have been consistent.” 10 

The Eno will case, recently tried in the American Surrogate’s Court 

Max D. Steuer appearing for the contestants, afford¬ 
ed some interesting illustrations of the injury it is 
possible to do a case by calling an over-prepared or over-coached witness 

at a critical part of the trial, and subjecting such witness to the wiles of 
a skilful cross-examiner. 


The Euo will case. 


‘Columbia University had been made the residuary legatee in the 
will of Amos R, Eno. The will was contested by Mr. Eno’s two nephews. 
The claim of the contestants was that the testator hated universities in 
general, and Columbia University and its president in particular. There 
was the further claim that he was very fond of two of his nephews, and 
that they had been discriminated against in the will. 


The proponents, on the other hand, in answer, sought to show that 
the testator had a great contempt for these nephews, and that he was a 
great believer in educational institutions in general, and Columbia 
University in particular. They reserved for their last witness a most 
engaging lady, of gentle manners, and felicity of speech, who really 
Bummed up the whole case for the proponents. In order to show that the 
testator favoured universities in general, and Columbia in particular, she 
recalled three conversations. On one of these occasions she met the 
testator, who asked her to take a walk with him. As she told it, it 


(41) Challanan v. Shaw 24 Iowa 441 ; Moore on Facts P. 113 4. 

(42) See the striking utterance of Lord Stowell quoted at p. H39 in Moore on Facts, 

(43) In Elwes v. Eiwes, I Hag Cons 269, 4 Eng. Ecc. 401, 409. 

(44) People v, Milks, 70 N. Y, App. Div. 438 

w- h ° admiss i il . i i y of evidence of consistent statements in support of a 

.rmn!r l6 w^ r u nt Y’ Bfadstreet 87 Me. 533. Sir William Scott said in derogation of tcsti- 

m’b lhey hcar aU th,s » and yct kee 9 il a secret totally locked up in their own blasts 

fittLi k ° n ° < i? m ' Ilun,ca V 0 ? °, f 11 Lo tho l )arLy who have been most effectually benc- 

thr, : "V'*T It i remdms locked up, an idle and insignificant secret, in the breasts of thosn 
three individuals, never communicated till in a very late stage of the suit.” 
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seemed to her particularly pathetic, because he said : “ Won’t you walk 
with the blind old man ? ’’—and of course she did—-and they happened to 
• be in the vicinity of the University of the City of New York, which also 
became one of the legatees under the will. They walked by the Univer¬ 
sity, and she asked the testator whether he had seen the University’s new 
building, and he replied in the negative, but he was glad that this present 
building was still in the vicinity, and then said to her : “ This Univer¬ 
sity and Columbia College are soon going to be the Cambridge and 
Oxford of the United States,” and spoke of both universities in terms of 
the highest praise. On another occasion, the testator happened to call at 
her home, and said : “I notice that your friend (naming him) died, and 
that he left a will naming Yale University as the residuary legatee.” The 
testator proceeded to praise this will. He hardly knew the friend that died 
but said he must have been a wonderful man in order to make a will of 
that kind, and extolled men who left their money to universities. Of 
course, the will that the friend left was in court, ready to be produced, 
and Yale University was made the residuary legatee in it, right enough. 
The witness recalled a third conversation in which the testator, in the 
presence also of the mother of this witness, lamented the fact that he was 
without people who were near and dear to him, and told the mother how 
fortunate she was to have such a devoted daughter, and pointed to his 
own situation as being a most unfortunate one, because none of his 
relatives paid the slightest attention to him. The mother said: “But 
you have a sister and brother and nephews,” and made particular re¬ 
ference to his nephews. He spoke slightingly of his brother and sister. 
In reply to the question, “Was not one of your nephews named for you ?” 
he answered: “Yes, but the trouble is that he thinks that I was named 
for him.” 

Thus the witness proceeded to overthrow ihe whole theory of the 
contestants, that the testator hated universities and that he had a strong 
affection for his nephews. The cross-examination by Mr. Steucr soon 
developed the inconsistencies of these alleged conversations. It was 
shown that the testator had made four wills after his alleged conversa¬ 
tion when, the witness swore, Mr. Eno had stated that Columbia and the 
University of the City of New York would be the Oxford and Cambridge 
of the United States, and had failed to mention either of those institu¬ 
tions in any of those four wills. Another difficulty with her alleged con¬ 
versation was that, after this friend of the family had died and named 

Yale Ur ; versify as the residuary legatee, Mr. Eno had made five wills, in 
none of which had ho mentioned any university, either Columbia or any 
other, and yet in each he had disposed of a large residuary estate. And 
lastly, there was no nephew that was named for the testator and the 
testator could never have been under any impression that there was a 
nephew that had been named for him unless his mind had become weak, 
and the very claim of the contestants was that the mind of the testator 
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had become weak, so that, the proponents had a choice of two evils : if 
the testator thought that he had a nephew that was named after him, it did 
not argue well for the proponents ; if the testator did not think that he had 

a nephew named after him, it did not argue well for (he veracity of the 

witness. The point was that while the summation through this witness 
was well prepared so as to influence the jury it was not carefully prepared 
in view of the facts that were readily brought to light. 

The testator being dead, and the mother of the witness also being 

dead, her story stood without contradiction, yet the facts which it covered 

were so inherently improbable and it was so apparent that this witness 

had been called last as a sort of climax in the case that, instead of 

helping the proponents, it proved a great detriment, and her cross-exami¬ 
nation by Mr. Steuer was of the utmost value. 


In this same case there was a further illustration of a practically simi¬ 
lar situation. It should be borne in mind that the ground of the contest was 
that the testator was incompetent to make the will in question. A lawyer 
was called by the proponent, who testified that on the very day when the 

will was executed, entirely by accident, he met the testator o n a train 

going from New York to Saratoga; that in the smoker, ho also accidentally 
happened to sit n«xt to the testator. He conversed with the testator in 
the smoking cor all the way from New York to Albany. The conversation 
covered a great variety of subjects. The testator displayed a wonderful 
memory, a remarkable grasp of present day situations,and of all questions 
that wore then current. He advised this lawyer with respect to invest¬ 
ments, discussed with him decisions made by Appellate Courts and 
clearly gave evidence of a mind in healthy condition. This conversation 
of course, could not be contradicted. There was nobody alive other than 

this attorney who participated therein. The witness had a chair in the 

parlor car, had left his bag and other articles in the parlor car, and thmi 
had taken a seat in the smoker. The witness saw the deceased loavimr 
the train at Albany where they had to change cars. He saw nobody 
assist the deceased from the train, and the deceased got off in the- same 

manner that other passengers did, and there was nothing unusual about 

h.s walk or gait, so that not only was the deceased in good mental con- 

(lition, but he was also in fino physical condition. 

Here again Mr. Steuer’s cross-examination exposed cither the fauhv 
memory or the perjury of the witness, although the witness could no the 
directly contradicted in his conversation with a deceased man First 
there was no parlor car on that train. The jury evidently found 'it verv 
difficuh for a man to leave his bag and things in the parlor ear when 
\-re was no parlor car to leave them in. Second, the d"ceasnd 

smoked and he detested the odor of smoke. It annoyed him so u 

.h.u, wliilc he w« o cnlcrtainer, B „e Z e TZt 

Wrl,OS « « *»*> whoa it was . toa fw ’*VK 
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cigars he withdrew from the men until the smoking period was over. At 
is country residence, when the cigars were passed he would go out on 
is porch and sit apart from the other guests so as not to be molested by 
the smoke. The day on which this trip was taken from New York to 
Saratoga was a very hot day, everybody agreed. The jury could not 
wen reconcile the prior aversion of the deceased toward smoke with 
his affection for it on that particular day. All the witnesses on both 
sides had agreed that at that particular time the deceased was feeble. 

He had not been for years without an attendant. It was admitted that 

the attendant was with the deceased on his journey from New York to 

Saratoga. The witness had seen no attendant. Everybody except this 

witness agreed that the deceased had great difficulty in seeing steps, and 

that in passing from the curb he used his cane to tap, in order to 

gauge the distance that he would have to step down, and that his 

attendant always assisted him. The train step at Albany was 

rather high. The jury, knowing that the attendant was on the 

train, and the testimony all being to the effect that the man required 

assistance in going up or down stairs, found it difficult to reconcile the 

previous conduct of the deceased for a number of years with his supposed 

ability on that particular day when he signed his will and when he stepped 

from the train at Albany.’ The attorney’s evidence was also discredit¬ 
ed . 47 


A bold falsehood, A 
that catches. 


lie 


(47) Wellman, pp. 71-75. 

Humorous cuttings . (i) Travelling on the card;—“On some American railways news¬ 
paper men are allowed to travel “on their card,” and the other 

hcLTJ frce ' 1 1 ance » aware of this fact, decided to see 
how far bluff could carry him towards a town he desired to visit. 

c , ,, f , , u .. He boarded a train and boldly informed the conductor “I'am 

Stubbs of t the — Haven t a card with me, but I suppose it will be all right?”’ “Come 
right in, said the train attendant “we’ve got the editor of your paper aboard, so he can 
identify you ’ Unable to refuse, but with his heart in his boots in fear of ignominious 
exposure the free lance followed the man into the presence. To his surprise the edffor 

S ?/ d ’,T Q ?\ te /' &h b conductor * This gentleman is a member of my 
staff. When the attendant had withdrawn, the dumbfounded journalist thought he had 
better make a clean breast to the great man who had saved him. “That’s all right 

sonny said the other. “I was as big a funk as you. Happens I’am not the editor ” 
(Manchester Guardian extracted in the ihe Hindu.) editor. 

Baron Huddlestone tells us an interesting and a curious case tried at Limerick. A 
man was charged w, th robbery with vioience, at that time a capital offence. While the 

ial was proceeding, a stranger called at a neighboring inn, apparently holiday making. 
He inquired of the landlord if there were any interesting places to be visited in the 
neighborhood and the landlord, after considering, said there was the Assize Court handv 
a £, d ».‘ f v?’ S cu ? to . me . r ^sired it, he, the landlord, would, through a friend of his, an usher,’ 
obtain him admission to the Court. This offer the traveller accepted, and he was duly 
admitted to the court, which he entered just at the moment when the judge was asking 
the prisoner if he had anything further to urge in his defence. The prisoner, in response 
further asserted his innocence, and declared he was miles away from the scenp of the 
assault at the time it occurred, “ But,” argued the judge, “ you have no proof of it.” 

Then suddenly the prisoner pointed to the new-comer and exclaimed. “Yes he can 

prove it . I was with him on the day, and helped to carry his portmanteau on to a’ vessel 

fftnrWa a ?° rt \ na “£ au came open and a tooth-brush fell out, which [ put back, 
after he d wiped it. Ask him—he can prove it ! ” The iudee oup (! HnnJn, n oVr.n^. u 

said he could not remember, but that he kept a very exhaustive diary which was° at ^tho 

inn where he was staying, and which no doubt would help them. Accordin-lv in 

of the court was despatched to the inn and brought back the diary, where, on°the date meu- 
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Referring to this subject Mr. Reed in his work on the Conduct of 
Law Suits has the following:— 

“ You must sometimes try to entrap the false witness into such self- 

Need’s remarks and C0 " tradict i° n or repugnancy to known facts as will 
Cox’s observations. induce the belief that his testimony is feigned 

The following extract from Mr. Cox is full of good 
instruction upon this sort of cross-examination :-‘Open gently, mildly 

do not appear to doubt him (the witness]; go at once to the marrow of the’ 

story he has told, as if you were not afraid of it; make him repeat if- 

then carry him away to some distant, and collateral topic, and try his 
memory upon that, so as to divert his thoughts from the main obje Jts of 
your enquiry and prevent his seeing the connection between the tale he 

Se^Upofth" 

sheep-stealing. It was a put-up job and the strancor 1 y b f 0t 1 Dlen were ha «ged for 

cited in 15 Green Bag 150. stranger was a confederate. Can. Law Jour. 

A small boy was playingwith an iron hoop in the street when suddenly it bounced 

(11) A boy's daring false- ureas 8 The y 31 , 1 ” 8 ® and Lr(jke the kitchen window of one of the 
hood. '* 6 areas - lh « lad y ° { >he house waited with anger in her eyes for 

the appearance of the hoop’s owner. He arrived. 

‘‘ PIcas e-f ve broken your window,” he said, “ and father is tome to mend it ” 

Sure enough the boy was followed by a man who at on™ 
taking his hoop, ran off. The window finished, and the man said ° WOrk ’ w nle the 
“ That’ll be three shillings mum.” ' 

the hoop^You’ro'hh^fatherfare^’t youT’* “ BU ‘ ^ 8 ° n br ° kc ft - t!le little fellow 

The man shook his head. 

wanted he^wfndow mended 0 'You're'li is 'monTr'a^e’t^'oi/ 0 '' 1 ' 1 ^ place and said ilis mother 
them both I ST ° aly Sh °° k hGr h0ad = f ° r words'failed her. The hoy had played 

The difference :-A little Jew merchant of the Bowery, whose head In v i 

sizes too large for his body was Yhe pHintiff In a New^Y ^ 

who had taken some of the merchant’s goods t sell T'°T 
delivery of the goods to theTYencfa’nt°h,1°beeY°proHii° P . luinti * r> P™of of the 

carefully itemised invoices of all the goods shipped nwl 1 particularity. He had 

personally packed every article named and withhisown h inds'“ nbealta t‘ng | y that he 
articles at the time he packed them for shipment [f he toldYbe tH, d .° W11 tlle iist of the 
made complete and perfect proof of his case, and to nail thelhb. • m V s own tes timony 
point that he himse f had personally attended to the shinmentYf th° ‘ d ’ ? e enl P hasi z°d the 
of the invoice. Still further to strengthen his case ho ntl.ro 1 ? l l - e an <l the making 
goods signed by the defendant. But while this unfortun'itehJ f re . c , eipt , { ? r .three boxes of 
fy what goods were contained in the boxes it’did bear ^° F t .J le ' p a,nt,ff »did not sped- 

ia Y oices \ Defendant’s attorn^ asked ! " “S,!'*" aa ^ than" the 


boy, 


with 


(111) A Jew’d evidence, 


r me invoices were made on that dav?’* i \ , ey ’ didn’t yoi. 

be did. But then inquired the lawyer “ How do^s it I. r pIa, «tift had to admit that 
a week or two later?” The little Jew wnk'l^ * ha * thay apa dated 

desperation: “My brooder,-my brooder h r-, belli P ,‘ ed ’, i,llt hnally answered with 

“Ah!” pursued the persistenJattorney.^brothnf h ° Write tha invoice” 

what made you swear so positively a few min t Lr , madu i ka invoices did he* Th , n 

own hands?" The little fellow seeing no wTv of esef “*? youdid H y°n«elf with you 

with pitiful look and appealing voice exclaimed: ^ towarda the’jujgefan 

Wliat N t.bfi fl i ITa r»nn/. T_ _t 1 ■ 


appealing voice exclaimed 
“What is the difference? Is not he my brother.” ( l3 Case and Comment 4f, 
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had told and the questions you are about to put to him. Then by slow 
approaches bung him back to the main circumstances by the investiga¬ 
tion of which it is that you propose to show the falsity of the story- 43 

“ If however you adopt the other course ( i.e .) to show that you 
suspect him at the first, and instead of surprising the witness into the 
betrayal of his falsehood you resolve to bring it out of him by a bold and 
open attack,—to awe him, as it were, into honesty,—aspect and voice 
must express your consciousness of his perjury and your resolve to have 
the truth. A stern, determined fixing of your eye upon his, will often 
suffice to unnerve him, and it will certainly help you to assure yourself 
whether your suspicions are just or unjust. It may be stated as a general 
rule, that a witness who is lying will not look you boldly and fully in 
the face with a steady gaze; his eye quivers and turns away, is cast 
down or wanders restlessly about. On the contrary, the witness who 
is speaking the truth or what he believed to be the truth will meet your 
gaze, however timidly, will look at you when he answers your questions, 
and will let you look into his eyes. 

“Thus assured, and pursuing your plan of bold attack, there needs 

to be no circumlocution, no gradual approaching.but go straight to 

your object, plunging him at once into the story you are questioning. 
Make him repeat it slowly. It will often be that, under the discomposure 
of your detection of his purpose, he will directly vary from his former 
statement; and if he does so in material points which are undoubtedly 
sufficient to discredit him, it will usually be the more prudent course to 
leave him there self-condemned, instead of continuing the examination, 
lest you should give him time to rally and perhaps to contrive a story 
that will explain away his contradictions. If however his lesson is well 
learned, and he repeats the narrative very nearly as at first, you will have 
to try another course, which will tax your ingenuity and patience. 

“Procure from him in detail, and let his words be taken down, the 
particulars of his story, and then question him a? to associated circum¬ 
stances upon which he is not likely to have prepared himself, and to 
answer which, therefore he must draw on his invention at the instant. 
Some little ingenuity will be necessary on your part after surveying the 
story to select the weakest points for your experiment, and to suggest the 
circumstances least likely to have been pre-arranged. Having obtained 
his answers, permit him no pause, but instantly take him to a new 
subject; lead his thoughts away altogether from the matter of your main 
topic. The more irrelevent your queries, the better; your purpose is to 
occupy his mind with a new train of ideas. Conduct him to different 
places and persons and events. Then, in the very midst of your question¬ 
ings, when his mind is the most remote from the subject, when he is 
expecting the next question to relate to the one that has gone before, 


(48) Reed’s Conduct of Law Suits 807. 
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suddenly return to your first point, not repeating the main story, (for 
this having been well learned will probably be repeated as before,) but to 
those circumstances associated with it upon which you had surprised him 
into invention on the moment. It is most probable that after such a 
diversion of his thoughts he will have forgotten what his answers were, 
what were the fictions with which he had filled up the accessories of his 
false narrative; and having no leisure allowed to him for reflection, he will 
now give a different account of the circumstances and so betray his 
falsehood. Of all the arts of cross-examination there is none so efficient 
as this for the detection of a lie. 

“Another excellent plan is to take the witness through his story, but 

not in the same order of incidents in which he told it. Dislocate his train 

of ideas, and you put him out; you disturb his memory of his lesson. Thus, 

begin your cross-examination at the middle of his narrative, then jump 

to one end, then to some other part the most remote from the subject of 

the previous question. If ho is telling the truth, this will not confuse 

him, because he speaks from impressions upon his mind; but if he is 

lying, he will be perplexed and will betray himself, for speaking from the 

memory only, which acts by association, you disturb that association and 
his invention breaks down. 


“When you are satisfied that the witness is drawing upon his inven¬ 
tion, there is no more certain process of detection than a rapid fire of 
questions. Give him no pause between them, no breathing-place, no time 
to rally. Few minds are sufficiently self-possessed to maintain a consis¬ 
tent story under such a catechising. If there be a pause or a hesitation in 
the answer, you thereby lay bare a falsehood. The witness is conscious 
that he dares not stop to think whether the answer ho is about to give 
will be consistent with the answers already given, and he is betrayed 
into contradictions. In this process it is necessary to fix him to time, 
and place, and names. ‘You heard him say so?’ ‘Where ?’ ‘Who were 
present ?’ ‘Name them.’ ‘ Name one of them.’ Such a string of questions 
following one upon the other as fast as the answer is given, will frequently 
confound the most audacious. Fit names and times and places are not 
readily invented or if invented not readily remembered.’’ 


Wc may illustrate by the famous cross-examination of Majocchi in 
Illustrative cases. the trial of Queen Caroline. Being called to prove 

that the Queen had committed adultery with her 
menial Bergami, ho had testified to a great many circumstances which, if 
true, established her guilt. He had narrated incidents and details extend¬ 
ing through a long time and occurring in many places. In his cross- 

examination Brougham asked as to vast number 
of contemporary surroundings to which the witness 
had not testified. Majocchi would often profess 
One desiring to master the subject will do well to 


Queen 

trial. 


Caroline’s 


not to remember. 
Vol. II—7 
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begin with the part of Brougham s speech which is devoted to this 
witness. That will give him a good understanding of the crucial inter¬ 
rogation and of the self-destroying answers; and it will profit the student 
to see how a most able cross-examination was most ably set forth and 
commented upon and enforced in argument. 

The cross-examination, by Williams, of Louise Demont, in the same 
trial, is also a model. She was more self-possessed and ready than 
Majocchi, and her demolition was not so apparent. Her sifting was 
systematic and exhaustive. And the way in which she was led into 
contradiction of her letters and then into a grossly improbable explanation 

of them, and the cogent comment made upon it afterwards by Williams, 
merit special attention. 

We must remind our reader again, that such supereminent triumphs 
as the two just mentioned are but seldom achieved. They occur far less 
frequently than great speeches. All of us who attended the courts are 
now and then delighted with a burst of eloquence but we may hunt them 
for years and never hear a cross-examination approach even faintly to 
either that of Majocchi or Demont. Still, the lawyer must be prepared 
for such opportunity. Now and then a tremendous tide of favouring 
feeling or great partisan influence is at work for the wrong side of the 
case, and fast and unscrupulous witnesses, propped up by the popularity 
and strength of the preferred party, come into the box with helping 
fictions. As the people who hear wish the adversary to succeed, 
they eagerly swallow the testimony. Here the cross-examiner must leave 
no stone unturned to make the untruth palpable. To do this he must be 
self-composed, patient, and exhaustive in his interrogation, aiming so 
clearly to demonstrate the improbability of the adverse testimony that, if 
he lose the verdict, a right minded court will never refuse him a new 
trial. No better examples to train him for this great consummation can 
be found in the whole range of judicial proceedings than these two cross- 
examinations : the one of Majocchi and the other of Demont. The 
student should however con for himself what Campbell called “two great 
masterpieces of forensic skill,” familiarizing himself with the questions 
and answers in the full report now accessible to the readers. 

Majocchi and Demont represent witnesses whom cross-examination 
shows inferentially, as it were, to be false. But there are still others, 
who belong to a much less numerous class, where perjury is palpably 
detected. And as the lawyer should be ready to deal with such reckless 
swearers, we will give instances where some were brought to grief. ... 

Here is an instance. The state endeavouring to identify the prisoner 
indicated as the offender, introduced a witness who testified that he met, 
a moment after the assault and battery charged had been committed, a 
party of men coming away from the place, with whom he held 
a brief parley in the dark. He further swore that these men 
were mounted and disguised ; that it was very dark, there being 
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no moon ; that he could recognize none of them, but that he did 

recognize the riding horse of a particular one of the defendants. On 

cross-examination he was made to say that he was only in front of the 

horse and about five or six feet off, and to repeat his previous account 

of the extreme darkness of the night. He was then drawn on to make 

some absurd statements of his power on such a night to distinguish a 

brown horse from a bay and a dark brown from a medium brown, when in 

one of his replies he spoke of the defendant’s mare. He was immediately 

asked if he knew that night it was a mare, and he said. “Yes.” lie was 

next asked, as he stood at her head, how he could 

S ,S co U lour Sb in ng amoon S the animal was a mare. The question duir. 

light-less night, founded him. He looked down and burst into tears. 

His perjury had been apparent from the moment of 
his saying that he could distinguish a dark brown from a medium brown 
that night, but he was not checked and gravelled in his voluble lies un¬ 
til the last question left him no cover or loophole.’ lu 

We will now add two instances from the practice of Daniel Webster. 
We refer to his defence of the Kcnnisons and to the case of Brown V. 
Bramble. r, ° 

Mr. Webster has himself given us some interesting facts about the 

(rial of the Kcnnisons at Newburyporl, for (lie Good- 

W ebster's dofmcc of rich robbery. This was a case in which a drover 
the Kcnnisons in the , . . . 

Goodrich Robbery case robbed himseir in such a manner as to induce the 

belief that it was done by the Kcnnisons, who kept 
the toll-gate at Newburyporl Bridge, lie fired a pistol at his own hand, 
strewed gold along the road and the cellar of the Kcnnisons, accused 
them of robbing him, and they wore arrested. The object of this was 
to get rid of paying his debts. He made the excuse that he had been 
robbed, and could not pay them. The case excited a great deal of interest, 
for the Kcnnisons bore a respectable name, and the circumstantial evidence 
against them was very strong. Most people did not believe that they 
were guilty, and their friends and neighbours prepared to assist them in 
their defence. The rest of the story may bo given in Mr. Webster’s own 
words:— 

“ I had been at Washington during a long session, and was on my 
return home. At Providence 1 got into the stage for Boston; and after a 
while, naturally fell into conversation with the one or two persons besides 
myself that it contained. I asked what the news was, &c., and found one 
of my new acquaintances to be Mr. Perkins, of Newburyporl,—a very 
intelligent, pleasant man. From one topic of conversation to another, 
we came to speak of this robbery. Mr. Perkins said there was a great 
deal of excitement in Essex County and indeed, even in Boston, at so 
daring a highway robbery; and there was much division of opinion about 

(49) Raed’s Conduct of Law Suits 307—315. 

(50) Life of Webster 97—99, 
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the affair, I recollected to have seen something about it in the papers, 

but had retained nothing, and now took no interest in the subject until 

Mr. Perkins said that his theory of the affair was that the man robbed 
himself. 

‘Robbed himself!’ said I. ‘What could be his motive?’ 

‘To avoid the payment of money.’ 

‘ What makes you think he shot himself?’ I asked. 

‘ The wound was in the inside of the left hand,’ replied Mr. 
Perkins, on the inside ends of the fingers. He was fired at, and the ends 
of his fingers were torn off. Well suppose you were to be assaulted, 
would you be very likely to hold your hand open outwards ? The bullet, if 
it hit your hand would hit the back of it. Now, if a man were going to fire 
at himself, he would shoot himself just where this man is wounded, 
and would hurt himself as little as possible.* 

“ 1 became interested in the matter, and we talked of it till we got 
nearly home. 1 reached my house in Summer Street, tired and jaded. 
In the midst of my family the thought of everything else went out of my 
head; but the next morning, after a pretty long night’s rest, I got up 
refreshed, to rather a late breakfast. The bell rang, and servant came to 
the breakfast room to say that some gentlemen, who had already called 
two or three times to see me, were in the library. 4 Oh yes,’ said my wife 
they are two gentlemen from Newburyport, who are anxious to get you 
to go there, and defend some men for highway robbery. They seem to 
be very respectable men, and say that there has been a purse made up to 
give them good counsel. The court has also granted a delay, to give them 
a chance to consult you. I he case related to me by Mr. Perkins instantly 
crossed my mind ; but I said :— 

I am tired, and shall not go to Newburyport to try any case.’ 

Put, said she, these men are very earnest, and you will have to see 
them yourself.’ 

I finished my breakfast, and then went down into the library to see 

them. They were very anxious that I should go, and said they were 
ready to r?y a^y fee 1 demanded, I replied that the fee was of no 
consequence, and that Ihe reason why I would not go was that I had just 
returned from Washington, and really needed repose. 

4 Besides,’ I said, 4 it isn’t necessary that I should go ; there are other 
lawyers who can try it better than I. There is Judge Prescott.’ 

They replied that Judge Prescott w^as engaged on the other side, and 
that that was one of the reasons why they wanted me. 

‘ Well,’ I said, 4 I can’t go ; it is out of the question. You must get 
somebody else.’ 

They looked very despondent, as much as to say, 4 We are very sorry 
but can’t help it.’ Their expussien was uc that laihtr cvemme me, 



FALSE WITNESS 


53 



and I began to relent. I asked them when the trial was to come off. 
They replied, it would be called in a day or two. And, after a few more 
words, I told them I would go ; and I did go. 

The evidence was strongly circumstantial, for Goodrich would not 
swear that Kennison was the man who assaulted and robbed him ; but he 
said it was a man that looked like him. Taking all the circumstances 
together, the gold which was found and identified, the tracks, and so 
on,—the evidence was pretty strong against the accused. I had in my 
mind all the while what Perkins had said to me about shooting the inside 
of the hand ; and, after the Government had examined Goodrich for three 
hours, and made him tell a pretty straight story, they said they were 
through, and gave him to me to cross-examine. Then for the first time 
in the history of the case, the line of defence developed itself in the 
fiist question which was asked. I never saw a man’s colour come and 
go so quickly, as when I asked him to explain how it was that he was 
wounded on the inside of his hand. Ho faltered, and showed the most 
unmistakable signs of guilt. I made him appear about as mean as any 
man ever did on the witness stand. The Kennisons were triumphantly 
acquitted, and Goodrich fled. Every one saw at once that he had perpe¬ 
trated this robbery himself. But he had a good many friends, and though 

an indiotment was found against him, he was allowed to leave this part of 
the country.” 

“Some ten years afterwards,” continued Mr. Webster “I was travel- 

ling in Western New York with Mrs. Webster, and came, on a Saturday 

night, to a pleasant village near Geneva. We found a nice country 

hotel, selected rooms there, and made ourselves comfortable. It was a 

very warm evening, and my wife ordered some cold drink,—a pitcher of 

iced lemonade, I think. The barkeeper brought it into the room and put 

it on the table ; but as it was a little dark, 1. took no special notice of him 

After ho had gone out, Mrs. Webster said ‘Did you notice how agitated 

that person was ? I said, ‘No, I did not notice him at all.’ ‘Well ' 

continued she, ‘ho eyed you very narrowly, and seemed to bo verv 
much frightened.’ y 


I thought no more of it then; but the next morning I was in the Bar- 
room, and noticed that the man was very shy. As 1 approached, he would 
slip out and call some one else to attend me. [ said to myself, ‘What 
makes that man shun me V Who and what is he ?’ I pursued the subject 
in my mind, but could not make out who the man was. The next day I 
called for my bill. As he made it out, he kept his back to me as much as 
possible, but finally handed it to mo receipted. It was not until I got 
into the carriage and drove off that I looked at the signature. I dis- 
covered half obscured m the great inky border of the printed form the 
name of Goodrich. Then the whole thing came to me at once. This man 
had escaped from the indignant eye of the world; had gone up there and 
engaged in this humble business of keeping a bar at a country hotel, and 
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doubtless thought himself out of reach of old associations. No wonder 
that my presence agitated him so strongly.” 51 

Another of Mr. Webster’s reminiscences was one relating to a case 

Brown vs. Bramble. in whicl1 a man named Bramble was implicated. 54 

Mathew Bramble, it appears, was a wealthy resident 
of Portsmouth, and, as the sequel proved, an unscrupulous man. His 
social position was good, but a feeling of distrust towards him existed in 
the community. It seems that Bramble had given to a man named 
Biown an annuity bond, agreeing to pay him one hundred dollars a year 
as long as he lived. This was to keep dormant a title to some real 
estate. Bramble had more than once tried to persuade Brown to take a 
Lump sum of money, and cancel the bond; but this Brown persistently 
declined to do, and in this he was supported by the advice of his 
friends. After in vain offering one thousand dollars, Bramble resorted 
to the following method of getting rid of his obligation. He was acccus- 
tomed, when he paid the hundred dollars, to endorse it on the bond. The 
next chance he got, he endorsed, not one hundred dollars, but one thou- 
sand dollars, adding, “ in full consideration of and cancelling this bond. ” 
Brown, who could not read or write, unsuspectingly signed his mark to 
this endorsement. Bramble coolly handed him back the bond, and of 
course said nothing of the matter. When the year came round, an alter- 
cation took place between them. Bramble said: “ I owe you nothing; I 
paid you a thousand dollars, and it is certified on your bond.” Brown 
was a poor shoe-maker—simple-mined, truthful, weak—not capable of 
coping with this wily scamp. Ho was friendless, while Bramble was a rich 
man. Poor Brown did not knew what to do. He had convinced his 
neighbours that he was right. He went to Jeremiah Mason, who told him 
he was Mathew Bramble’s lawyer. Mr. Mason had asked Bramble about 
the matter, and the latter had showed the bond : and Mr. Mason pro¬ 
bably believed him. A friend then advised Brown to go to Mr. Webster ; 
and, after hearing his story, Mr. Webster was quite convinced of the 
truth of Browns statement. He had no confidence in Bramble. In 
relating the story, he said to me : “ I knew nothing positively against 
Bramble, but something impressed me that he was not a man of honor. 

I was at once satisfied that he had committed this fraud upon Brown, 
and I told the latter that I would sue Bramble for the annuity. He said 
he had nothing to give me in payment. I said I wanted nothing. I sent 
Bramble a letter, and he made his appearance in my office. 

I should like to know, said he sharply, 1 if you are going to take 
up a case of that kind in Portsmouth. It seems to me that you don’t 
know on which side your bread is buttered.’ 

‘ This man has come to me,’ I replied, ‘ without friends, and has told 
me a p lain, str ai gh tforward story ; and it sounds as if it were true. It is 

(51) Life of Webster. 97—99; Reed 315-317. ~ 

(52 ; Life of Webster 67-69; Reed 315-319. 
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not a made-up story. I shall pursue this thing and sue you unless you 
settle it.’” 

Bramble went to Mr. Mason, who afterwards said to Mr. Webster : 

“ I think you have made a mistake. Bramble is a man of influence. It 

can t be that the fellow tells the truth. Bramble would not do such a thing 

as that.” Mr. Webster replied: “He has done just such a thing as that, 
and I shall try the suit.” 


So the preliminary steps were taken, and the suit was brought. The 
case came on at Exeter in the Supreme Court, Judge Smith on The bench. 
It created great excitement. Bramble’s friends were incensed at the 
charge of forgery; but Brown, too, in his humble way, had his friends. 
Mr. Webster said: I never in my life was more badly prepared for a 

case. There was no evidence for Brown, and what to do I did not know. 
But I had begun the suit and was going to run for luck, perfectly satisfied 
that I was right. There were Bramble and his friends, with Mason; and 

poor Brown only had his counsel. And Mason began to sneer a little 
saying, ‘That is a foolish case.’ 

Well, a person named Lovejoy was then living in Portsmouth and 
when there is a great deal of litigation, as there was in Portsmouth and 
many other towns in New Hampshire, there will always be one person of 
a kind not easily described,-a shrewd man who was mixed up in 
all sorts of affairs. Lovejoy was a man of this kind, and was a witness in 
nearly all the cases ever tried in that section. He was an imperturbable 
witness, and never could be shaken in his testimony. Call Lovejoy and 
he would swear that he was present on such an occasion; and he seemed 
to live by giving evidence in this way. I was getting a little anxious 
about the case. I was going to attempt to prove that Brown had been 
appealed to by Bramble for years to give up his bond, and take a sum of 
money, and that he had always stoutly refused ; that he had no use for 
money and had never been in the receipt of money ; and that he could 
not write and was easily imposed upon. But although I felt that I was 
right, I began to fear that I should lose the case. 


A Portsmouth man, who believed in Brown’s story, came to me just 
before the case was called, and whispered in my ear : ‘I saw Lovejov 
talking with Bramble just now in the entry, and he took a paper from 

Jim. I thanked the man, told him that was a pretty important thing to 
know and asked him to say nothing about it. In the course of the trial 
Mr. Mason called Lovejoy, and ho took the oath. He went upon the 
stand and testified that some eight or ten months before he was in 
Brown s shop, and that Brown mended his shoes for him. A s he was 
sitting m the shop, he naturally fell into conversation about the bond and 
said to Brown : ‘Bramble wants to get back the bond,—why don’t von ™li 
,t to him,- Oh,' said Boot™, 1 h.v, , ho wanted do it! and, Tm, " 

uncertain, I thought I might as well take the thousand dollars ’ He went 
on to testify that the ‘said Brown’ told him so and so; and whel he 
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expressed himself in that way, I knew he was being prompted from a 
written paper. The expression was an unnatural orre for such a man to 
use in ordinary conversation. It occurred to me in an instant that Bram¬ 
ble had given Love joy a paper, on which was set down what he wanted him 
to testify. There sat Mason, full of assurance, and for a moment, I hesitated. 
Now, I thought, I will make a spoon or spoil a horn.’ I took the pen from 
behind my ear, drew myself up, and marched outside of the bar to the 
witness-stand. Sir!, I exclaimed to Lovejoy, ‘give me the paper from which 
you are testifying.’ In an instant he pulled it out of his pocket; but before 
he had it quite out, he hesitated and attempted to put it back. I seized it 
in triumph. There was his testimony in Bramble’s handwriting.’ Mr. 
Masotl got up and claimed the protection of the court. Judge Smith in¬ 
quired the meaning of this proceeding. I said: ‘Providence protects the 
innocent when they are friendless. I think I could satisfy the court and 

my learned brother, who, of course, was ignorant of this man’s conduct, 

that I hold in Mr. Bramble s handwriting the testimony of the very res¬ 
pectable witness who is on the stand.’ The court adjourned and I had 
nothing further to do. Mason told his client that he had better settle the 
affair as quickly as possible. Bramble came to my office, and as he 
entered, I said : ‘ Don’t you come in here ! I don’t want any thieves in 
my office.’ ‘Do whatever you please with me, Mr. Webster,’ he replied 
‘ I will do whatever you say ’. ‘ I will do nothing without witnesses—we 
must arrange this matter.’ I consulted Mr. Mason, and he did not care 
how I settled it.“ So I told Bramble tbah in the first place, there 
must be a new life bond for one hundred dollars a year, and ample 
security for its payment; and that he must also pay Brown five hundred 
dollars, and my fees, which I should charge pretty roundly. To all this 
he assented, and thus the case ended.” 


Reed in Conduct of Law Suits says: “A clever mode of attack of a false 

witness is to draw the witness into such statements as will be disproved 

„ .. by the other testimony. You may put him on some 

tion 9 with other testi- important detail in irreconcilable repugnancy with 
mon y* all that follows on his own side, as well as with your 

own evidence. This is a more subtle task than ques- 
tioning'with a view to lay the foundation for proof of counter statements 
made out of Court. You must discipline yourself to carry in your head 
with such distinctness as to make mentally an accurate comparison, both 
the direct answers of the particular witness and all the other tes 
timony,—that which is already out, and that which may reasonably be 
expected from both sides. If he is reckless and defiant in his partisan¬ 
ship, you need not be very careful to veil your purpose. But if he is 
shrew d and vigilant to shun your snares, you must take pains not to wake 


.. (52) This is a gQlden rule of the ethics of the profession. When Mason had learnt 

that his client was a cheat, he at once withdrew from, all attempt to get him anv good 
terms in settlement. That was noble of Mason. ■ K 
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Illustrations. 


his caution. I have noted that when you wish to touch on many different 
details you fare better if you adopt rapid and disconnected interrogation 
—where you will often be seriously disadvantaged if you have to wait 
upon a long-hand reporter,—and that when you need to expand a parti¬ 
cular matter very fully it is generally well to fall in with the witness 
and seemingly accept his narrative. And whatever course you take, and 
whether the range permitted you be wide or contracted, do not overlook 
a single opportunity, and be unwearied in exhausting all possibilities of 
placing him in opposition to the other testimony. 

The following is an instance of such difference in testimony de¬ 
veloped by the means just mentioned. The State 
was striving to identify a particular defendant as one 
of the perpetrators of a deed of violence by tracking a horse alleged to 
be ihat which he usually rode from the place where the crime was com¬ 
mitted to his dwelling, which was a few miles distant. The counsel for 
the defence acquainted himself well with the road which the horse was 
reported to have gone. About a mile from the scene of the violence the 
passengers had made a new road, which turned about in the open fields 
and woods to avoid some broken places in the highway, and which re¬ 
turned to the latter about half a mile from the point of divergence. Two 
witnesses were to testify to tracking the horse. They were ordered out 
of court, and afterwards, on examination, one tracked the horse along the 
old road, the other along the new road, and both swore that they were to- 
gather at the time. 

You may not be able to load the witness into a conflict with any 

other witness, and yet you may commit him to assertions which will 
finally prove the ruin of his credit. 

A lawyer undertook the defence of a negro charged with the murder 
of a white girl, who had been found dead, the signs on her person indicat¬ 
ing that she had been ravished. The evidence against the defendant 
was purely circumstantial, but it was thought conclusive by the prosecution 
The lawyer had his own reasons for believing his client innocent, and that 
the guilty man was somewhere in the crowd of witnesses who eagerly 
pressed forward to damn the cowering prisoner. There had somehow been 
two examinations cf the defendant by a magistrate, and the prosecutor 
had testified in each to tracing the tracks of a man, discovered near the 
dead body the day after it had been found, to a place whore a sudden rain 
put them out in a road, about a mile from the house of the prisoner —this 
road running on by the house mentioned,—and that he thought it useless 
to go further, as he then know who the murderer was, meaning the pri¬ 
soner, of course. This opinion was not legal testimony, but the lawyer 
decided not to object to it, and to draw it out himself if it did not come 
out otherwise. We need not tell all the incidents of the trial The 
prosecutor was the principal witness to identify the tracks mentioned as 
those of the prisoner. The prosecutor, at the trial, while under direct exami 
nation blurted out the declaration that when the rain came up lie was tt, 0 , 
Yol. II—S 
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sure who the murderer was. When turned over for cross-examination, 
the witness was asked to state all of the reasons which he had at the time 
the rain began for believing the prisoner to be the man who had murdered 
the girl. He gave only three; to wit, the course of the tracks from the 
body towards the house of the defendant; a conversation which he 
testided to have had with the prisoner about the girl a few months 
before her death ; and information which'had been given him about the 
same time by her mother of a visit of the prisoner to her house at night. 
He did not give all of these reasons at once, and readily. He had to be 
questioned and cajoled a long time. It was the purpose of the cross¬ 
examiner to have this sifting attended to. He forced upon the witness 
ample time to reflect, who, after many trials, gave up and said he knew 
that he had no other than the three reasons just enumerated. Now for 
the lawyer s aim in thus committing the witness so irrevocably to the 
three reasons,—He made such a stout defence of an alibi, and he had 
entangled many of the witnesses for the State into such serious contradic¬ 
tions that, when he rested, the State replied with a great array of 
new evidence. The brother of the prosecutor testified to -a threat which 
he heard the prisoner make against the deceased a few days before 
her death. In the cross-examination the prisoner’s counsel, veiling his 
design under a throng of questions, got him to answer that he had com¬ 
municated this to the prosecutor before the killing. The prosecutor’s 
daughter testified to having stolen upon a clandestine meeting of the 
prisoner and the girl a very short while before the killing. She was led 
quietly to tell that she had immediately communicated this to her father 
and that no one noticed it. At last came the prosecutor’s wife, who testified 
that the deceased, in an interview with the witness the day before her 
death, told her that she expected to meet the prisoner on the morrow in 
the field she was found dead. She was made likewise to say that she had 
told this to her husband the day before the rain. And thus was the 
prosecutor destroyed ; for, this rebutting evidence of his own family gave 
him many more and stronger reasons for believing the guilt of the 
prisoner, than the three he had stated as all that he had when allowed full 
time for recollection. In fact, this new evidence, if true, showed that the 
prosecutor should have lost no time in searching for and following up 
tracks, and looking for blood-stains, as he did, and that he ought to have 
known the prisoner to be the doer of the crime as soon as he heard it had 
been committed. That all this evidence which pointed at the prisoner 
so unmistakably had not been produced on either of the examinations in 
which every one of these witnesses had testified, not only generated the 
conviction that the prisoner was falsely accused at the instigation of the 
prosecutor, but also it re-inforced the attack upon his credit as a witness 
a hundred-fold. Nobody, not even the judge, nor the jury, nor the 
sharp-sighted counsel for the prosecution, was aware of the successful 
attack on this witness until it was clearly shown in the argument. 

The poor man s life was saved, and the upshot was that the prosecutor’s 
brother was detected as the murderer. ” 



CHAPTER III. 
TRUTHFUL WITNESS. 


“ what by straight paths cannot be reached, 

By crooked ways is never won.”— (Goethe). 

“Truth is as impossible to be soiled by any outward touch as the sunbeam ".—(Milton). 

Whoever knew truth put to the worse, in a free and open encounter ?”— (Milton). 

A truthful witness, is, in one sense, the most difficult to deal with by 
the cross-examining counsel. In another sense, he is the easiest of 
witnesses. This may appear to be a contradiction. But referring to this 
same point, Harris in his Hints on Advocacy says :_ 

“ The truthful witness has been said to be the most difficult of all to 

cross-examine. I cannot help differing so much from that opinion as to 

say that 1 have always regarded him as the easiest of any. When I say 

truthful, 1 do not intend to imp.y (hat his evidence is necessarily true. If 

it were so, it would be idle to cross-examine at all. What I mean by a 

truthful witness is one who believes and intends his evidence to be true. 

lie is the easiest to deal with, because he does not equivocate. He has 

no secret meaning, and gives his answers readily and without mental 

leserve. He desires to tell you all he knows, and his credibility, I will 
assume, is unimpeachable. 

The first thing to ascertain in cross-examining a witness of this 
class, is whether he has any strong bias or prejudice in the matter under 
inquiry. One or two carefully worded questions will discover this, if you 
have not already learnt it from his answers-in-chief. 

I once heard a highly respectable and pious individual tell a bench 
of magistrates at Quarter Sessions that all dancing licences ought to bo 

taken away because they prevented gentlemen from getting good house¬ 
maids. A clergyman described the conduct of two individuals as debased 
and disgusting ; when questioned as to what they were doing, he said, 
with great solemnity, “he saw the man kiss the girl and hold her hand.”' 
On being asked if he had never been guilty of similar conduct in his 

earlier days, he declined to answer, and amid an outburst of laughter said 
But the girl was a Sunday School teacher.” 1 

Sometimes a truthful wuness will unconsciously colour a transaction 
if he be closely connected, either by relationship or friendship, with a 
party to the action, and this is highly important to remember in cross 

examining a truthful witness. 

A truthful witness often misleads by a too strict adherence to actual 
words without giving the meaning that he really intends to convoy ; or by 


(1) Harris 107. 
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a statement of facts without the knowledge of some antecedent fact 
which might give a totally different construction to the statement.” 3 

The question has often been discussed whether the procedure of our 

Courts does really conduce to the discovery of truth in trials of cases. It 

would appear that much can be said on both sides. There is matter for 

reflection in the following request of a coloured witness to an American 
Judge. 

“ Master Judge,” called out the colored witness, after he had been on 
the stand a full hour, “ can I say one word, sir ? ” 

M Yes,’* replied the Judge, “ what is it ?” 

It is this, sir. If you will just make the lawyers sit down and keep 

still two minutes and give me a chance, I will whirl in and tell you the 
truth.” 3 


44 


(New 


(2) Harris, 12th Ed. p. 110. Some of the greatest and noblest of men seem not to hI 

rZ, I s faU,t - ? he S l eat L ° rd Yudhisbtira, on the field of Kuruksbetra at oae of the 

most critical moments in the Mahabaratha war, stated that “Aswatkama is dead” intemf 

tat a -t ® cpbant ?/ that name, but knowing that his hearer, the preceptor Dhrona would 
takejt to mean the untimely death of his only and invincible son of the same name’. d 

in his Arcad™.^ disadvantage of hoDest hearts - credulity,"-said Sir Philip Sidney 
Testament—^Tim e £,° d 7 fi ) sht ’ 1 have finished m y course, I have kept the faith.” 

ti t-?! 1 ] e ?.m Cn .P ag m - A competent writer in the course of a thoughtful article 
the title of "Truth ,n court” cited in the American Law Review referring to tlwi ’ k . 

‘^ha^ iJtruthT' f T a , n ’r S i T S u™u evcr put by a Jud S e from the seat of judgment was 
What is truth ? That it should have gone unanswered, if honestly propounded has 

Tittili Id court. ,ir en ast cnishmg ; but the silence is well explained if we read into 

r i , . , . . 'he question a nearer and more pertinent meaning* ‘What hov« 

I a udge to do with truth ? ’ Is such a reading far-fetched ? Assuredly it is often It 

What h truth ? the seat of judgment that the greatest paius have been taken to 

, , ... . Ti . the question go unanswered. ‘ What is proof ?’ has stood 

for a substitute. It is not always the same thing. uas stooa 

The highest form of certainty is, as often as not, that of which the law can take no 

Truth vs, Proof. cognizance. That is its misfortune, and lies in the nature of 

, , things. But that the processes which the law allows should m 

often resolve themselves into a sustained effort to separate proof from truth is a fault 

which arises from a depraved practice. Every day, under our 

present legal system, some of the most brilliant intellects are 
, ., . t f , occupied in endeavouring to evade the truth, and extract not 

truth, but proof, from browbeaten witnesses; and every day honest witnesses see their 
own honesty turned to confusion, because the law forces them to submit to a hostUe 
inquiry which is not primarily directed to the elucidation of the truth. hostile 

,, , , T ! ,a * is ^.darker side of a system which undoubtedly exists only because we believe 
that, in the mam, it serves the cause of justice. We may be mistaken, and may come 
some day to a remedy-lo a perception, perhaps, that a judical form of cross-examiin 
tion may be more effective for the discovery of truth than the method to which wo are 
now committed. Meanwhile, it may be interesting to note the kind of shortcoming which 
the lay mind constantly detects in the working of the system, and more particularly that 
branch of the lay mind which makes its business the duty of humanity. Quite recently «,„.h 
students may have seen in the papers a confession of murder which stood out from other 
reported confessions so often found false by reason of a quality which must have J 
aroused their professional interest. Those students knew that that confeilon was true 
u the sequel the man who made it was discharged; no corroboration of his story could be 
found. How, then, am I to explain a certainty which stands without proof ? I will nut 
the case reversed Supposing I had committed a murder of which I could trive no nrnof 
beyond my own word. I know that there are certain minds—students of humanitv—whom 
I could convince; and I know equally well that those are the minds which-were ^mv con 
fession false—I should find most difficulty in convincing. A good manv vpar< / r C 
libel action took place, occupying many weeks and involving questions of art, wherein eye- 


Soms fhstudit* od modern 
legal proceed lug*. 
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How to find out 
when a witness is 
speaking the truth and 
when not. 


As clear and valuable a general rule as can well be given on the sub- 

ject of distinguishing truthful witness from the un¬ 
truthful is that of an English author who says: 
“Thus, while simplicity, minuteness and care are 
the natural accompaniments of truth, the language 
of witnesses coming to impose upon the jury is usually labored, cautious 
and indistinct. So, when we find a witness over-zealous on behalf of his 
party, exaggerating circumstances, answering without waiting to hear 
the question, forgetting facts, wherein, he would bo open to contradiction, 

minutely remembering others which he knows cannot be disputed, re¬ 
luctant in giving adverse testimony, replying evasively or flippantly 
pretending not to hear the question to gain time to consider the effect 
of his answer, affecting indifference, or often vowing before God, and 

witnesses, who thought they had seen, and artists,~whohadnot seen~hiuT7„'-rL- 

posed. The legal decision went in favour of the eye witnesses and S j° od 0p ' 

knowledge that the decision was wrong ; they had before them wh at was * proof “to ° t SVnT 
selves, but in a form which could not be communicated to the legal mind Onlv hv J 
wmd was the fact made evident a few years later that the artists hTd been right Her 
then are two cases where proof and truth stand with small relation the one to the other’ 

twenty years, the expert lay mind-expert, 1 mean, in the human not The tudil al^ S ‘ 
was lcit in no doubt as to the guilt of the defendant- Yet h:« !!! • Judlc,al sensc > 

perjured evidence, and most of the false evioVncetiven in tl p ,^° ,Ct,on 7 3a secured 
be shaken by cross-examination. There the “out of a double T T" 3 T? ? s could least 
dubious proof, we arrive at a common end hu one that ho I ‘T",' hal '- ,!S tr , uth a " d 
conscience. It is such cases as these, far more thanthose ft ™ TV Sat ' S,y tt,e ’ eKal 
the flaw can he traced and remedied, which detach th- afi-tinni V J 12ges where 
procedure, aud indicate the very p-.rlia character of uVW h raa " y 1 / r , om Judicial 
demonstrate. A whole range of farts, whichThe human exoertVan *1 the laW cau 

outside of legal cognizance altogether; nor could they be brought forVVri wiIh°° E "') S °’ '' es f 
success before a jury of less than expert ability. * ° 1 torward lth any ho P e of 

Not long ago the public mind was ocrunied liv a . 

tonishingly foolish and fantastic in all its details‘that riminal conspiracy so as- 
the only explanation. But no such thing muW to at <irst si S ht - 

a defense. I am not for suggesting that°loss of ijiJL ' d ’ ”° r 7TI ll even 1>ut f° rwa rd as 
offence; hut I must refuse to sec ..Tit eitherTrimin iV iX™? 0 * ^ pcilalty for the 

kind which we mean when we use the term lunT v aW ° r montal aberration of the 
whose motives happened to be hatred—an extreme ov-.m. i° n f lan . was a mcr c romancer, 
tertainment in talking to itself. Love and Into P G ° f 1 lafc c ass rinds cn- 

is P«*»e to indulge, when .absent from hfs mistress inZ lin f = the ‘°ver 

situations-even to arrage for her rcceution th~ rnnm ' u u c ° nstruct,on of imaginary 

and so in a thousand wSy, aYd ac^makl^IferTresenTelelt 6 TuZ ^ 

of his own he enacts the drama of his emotion,- it ui i - Llt ; ,4 hus Jn a Private tneatre 
and we do not call him mad for it In the V’ * S hlm t0 1,ve > jt ^lps him to love; 

was the motive force and melo-drama was the meHfi.m 61 !, 0 " co “ slderin S bate, not love, 
principal actor in that performancTknTw perfec y well hi indu, « ence ' The 

him~orrathernotdeceivimzhimHt -.il nl.t ♦ i • • at “ s a &ents were deceiving 

gave nourishment tohtaTL,^ in that make believe which 

paid them for work which, on The letter of thp^ in t hl ?. ra,nd \ A » ain and again he 

which had nearly always been demanded of them in a fo^m 0 ^^ ^ f ailed t0 do and 

lhe game was, of course, a dangerous one- h-irl ho im Possiblo to accomplish, 

ar istm sense serious mischief might have befallen llLnilv' ac V ng the ri « bt 
till they grew tired of repetition ; and one can hardlv y P ayed U P to a man, 

view of the intellectual delight which was afforded tn fhf f x , posu f e tba t followed in 

many painful fea^ 

come^t^!^ ski ‘> ° f , ,‘be cross-examiner has 

no mcmory ’ fr ° m £ 
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piotesting his honesty, we have indications more or less conclusive of 
insincerity and falsehood. On the other hand, in the testimony of witness¬ 
es of truth, there is a calmness and simplicity, a naturalness of manner 
and unaffected readiness and copiousness of detail, as well in one part of 
the narrative as another and an evident disregard of either the facility of 
vindication or detection.” But no general rule can be laid down that can be 
accepted as a sure guide. The age, the disposition, the intelligence, and the 
habits of thought of persons so greatly differ that no rule can do more than 
suggest the usual indications of truth or falsehood. Some of the most 
truthful men are slow of speech aud cautious everywhere. Some are 
ready and quick. Some are slow and dull. Indeed, it is generally the 
witness with the ready-made story that is fluent and quick. Nor do we 
quite agree with the author that minuteness of detail is always, or even 
generally, a mark of truth; on the contrary, wc believe it is the truthful 
witness who, in ordinary cases, forgets the details, and not the one who 
fabricates his story. But here, again, there is no general rule. The nature 
of the case, the mental capacity and habits of the witness, his behavior 
on the stand, must be looked to rather than abstract rules. Important as 
it is for the cross-examiner to measure his witnesses, there is no in¬ 
variable standard by which he can test the accuracy of his judgment. The 
best that even the most experienced cross-examiner can do is to bring to 
mind the indications that are usually found in the testimony and con¬ 
duct of the false witness, and compare them with the testimony and 
behavior of the witness before him, making due allowance for mental 
capacity, habits of thought, mannerisms and character. Of course, if the 
previous history of the witness is known that will exert a great influence 

on the decision of the counsel who is layirg out his line of cross- 
examination. 4 ’ 5 

The effect of a witness s manner in turning the jury’s verdict was 

well shown in the United States Circuit Court 

o/truth''"nth!Witness C f SG ’ tricd in Detroit a few years ago, where the 
box. plaintiff was a mining captain of powerful frame, 

entirely ignorant of book-learning and courts, but 
possessing a strong memory and impressive manner. 

offscouring of humanity with no prospects and no shame. I can think now of individual 

and illustrative cases, and in each case the witness’s defect carried him to triumph,_lack 

of memory, lack of principles, lack of shame, gave to each witness a self-possession from 

which he could never be disturbed ; each was able to tell the truth as he saw it, and the 

wrecking efforts of cross-examination were of no avail. 

But is it well, human nature being what it is, that the browbeating of honest witnesses 
should find encouragement under our legal system ? Men are quick to see when the claims 
of law and morality are opposed ; and the processes of the law are not held in quite such 
sacred regard in these days, when newspapers give detailed reports, as was the case in 
times past. The witness who stands upon his oath to speak the truth deduces a shady 
sort of moral when he perceives that truth is not the primary object in the mind of his 
cross-examiner. Physical torture has been ruled out as a means for extracting evidence ; 
but another sort has been substituted, and its publicity has undoubtedly weakened the 
popular sense that law means justice.’’~Lawrance Housman, in the London Mail cited in 
40 Arne, Law Review 592-595. ^4-5) Elliott 237. 
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The claim was sixly-scven thousand dollars, in a long complicated 
account to ba made almost solely on the plaintiff’s testimony. Wra, 
P. Wells, late Professor in the Law Department of the Michigan Univer¬ 
sity, and a prominent advocate, conducted the plaintiff’s case. With 

G. Y. N. Lothrop, Counsel, Messrs. Alfred Russell and C. I. Walker 
defended. 

The witness was skilled in the details of the facts, a man of great 
coolness and courage in affairs, but timid in a court room. He rose to 
his feet when examined and related a graphic and consistent story of the 
entire dealings from beginning to end ; the sums paid, the matters left in 
dispute, with marvellous accuracy. For two long days he was rigidly 
cross-examined, and every circumstance tallied with his truthful state¬ 
ment. So apt and original in manner, so thoroughly honest were his 
figures, that the jury hung upon his sentences like listening to music. 

lhe long accounts of both parties were extremely puzzling to counsel 
but the brave captain handled them all like a painting. Turning on light 
when needed, and bringing out the important feature in bold relief, he 
won a most signal victory over what appeared to be a powerful array of 
opposing testimony ; illustrating the fact that witnesses must he weighed, 
not counted-, that the testimony of one man, if true, and the jury feel its 
truth, and he is shown to have had the best means of knowing the circum¬ 
stances, may weigh against many : for one man with right on his side is 
always a majority. It is not enough for a witness to know a fact testified 

to, but he should know that he knows it, feel that he knows it, and believe 
that he believes it. 6 

George Witt K. C. in his Life in the Law, relates the following:—“I 
was counsel in an action involving a large sum of money with the late 
Sir Archibald Smith as the judge and Sir Robert Finlay as my opponent. 
My client was a solicitor, and the hearing began in the afternoon. He 
was cross-examined for about half an hour before the Court rose, and the 
case got weaker with every answer which he gave. When the adjourn¬ 
ment came I said to him, 'If you do not promise me that to-morrow you 
will tell the whole truth, without the least regard to the effect of your 
answers, you will have to get some one else to go on with your case, for 
I will not.’ He was cross-examined the next day for two or three hours, 
and he did his utmost to answer honestly and fully. When the Judge 
gave judgment he said, ‘I believe all that the plaintiff has said. At 
least I mean that I believe all that he has said to-day, for I did not 
believe one word of what he said yesterday/ My client went out of the 
Court richer by a large sum of money than when he came in, and his 
success was entirely attributable to his resolution to give honest, not 
calculated replies to what was asked.” 

(G) Donovan’s Skill in Trials 143. “ There is no terror, Cassius, in your threats 
For I am arm’d so strong in honesty 
That they pass by me as the idle wind 
Which I respect not.”— Shakespeare. 
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There are cases, however, in which duplicity may serve the cause of 

A pardonable dupli- tlie suitor * Justice Bucknill and I were counsel 
city. for a man who was sued for £ 5,000 damages for the 

loss of a cargo of explosives laden on a barge which 
sunk at her moorings in the estuary of the Thames. We regarded the 
case as hopeless, because we thought that the owner of the explosives, 
having paid a high price for the hire of a floating warehouse, might 
reasonably expect it to be seaworthy. So we did our best to persuade our 
man to pay up, if he could get off with seventy-five per cent, of the claim. 
He said, “I have got just £ 4,000 in the world, and if I do as you advise 
I shall have to take myself, my wife, and children into the workhouse of 
the town of which I was last year mayor.” That settled us, and we work¬ 
ed like shipwrecked mariners at the pumps, and got into port with a 
verdict for the defendant, and what is more, we upheld that verdict in the 
Court of Appeal. Two years afterwards the man died, and his personali¬ 
ty was sworn at £ 20,000. But I shall always believe that his pardonable 
deceit got him that verdict.” 7 


A fact and an inci¬ 
dent win as against 
evidence of witnesses. 


Judge Donovan relates the following:—This was a suit over a 

broken leg in a wrestle. Six men swear it was a 
friendly wrestle, but the injured man says: “ I’ll 
tell you just how it happened. The most of the men 
were half-drunk; it was late in the night; I had been 
sick; I didn’t want to wrestle; he had tried me before ; he is too strong 
and big for me; I shied away from him. Then he came up to me again 
with his thumbs in his vest, and told me he never meant to hurt me. Just 
then, as he got in reach, he grabbled me, so {illustrating ), and jerked me, 
threw me against the billiard-table, and broke my leg in two places; I 
never even clinched with him. Then he bent down and said, almost cry¬ 
ing, l I don’t mean to hurt you Billy; I’ll make it all right—I’ll pay all it 
costs you. ' He won, over the six -witnesses; he had a fact and an in¬ 
cident. A fact is always stronger, and clearer, coupled with a picture of 
how it happened. 8 


The following scene occurred in a case tried before Justice Parry 
who relates the facts as follows:—‘A woman plaintiff with a shawl over 
head comes into the box, and an elderly collier the defendant, is opposite 
to her. The action is brought for nine shillings. I ask her, to state her 
case. 


A suit for Sunday 
trousers. 


‘I lent that man’s wife my man’s Sunday trou¬ 
sers to pay his rent, and I want them back.* 

“That seems to me, as a matter of pleading, as 
crisp and sound as can be. If the trousers had been worth five hundred 
pounds, a barrister would have printed several pages of 


offlfomcnf 


(7) George Witt, Life in the Law 52-53. 

(8) Donovan’s Tact in Court p. 117. Men will not believe impossible or unreasonable 
things, even if forty witnesses testify to their having happened. (Donovan’s Tact in 
Court p. 89), 
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claim over them, but could not have stated his case better. My sympa¬ 
thies are with the lady. I know well the kindness of the poor to each 
other, and, won by the businesslike statement of the case, I turn round to 
the defendant and ask him why the trousers are not returned, and what 
his defence may be. 

He smiles and shakes his head. He is a rough, stupid fellow, and 
something amuses him. I ask him to stop chuckling and tell me his 
defence. 

‘There is nothing in it at all* is his answer. 

1 point out that this is vague and unsatisfactory, and that the words 
do not embody any defence to an action of detinue known to the law. 

“ He is not disturbed. The lady gazes at him triumphantly. He is a 
slow man, and casually mentions, ‘The whole street knows about it. * 

‘ Every one knows about them trousers ’ 

“The who’e street “ t i • , n , , . . 

knows about it.” I pi ess him to tell me the story, but he can 

scarcely believe that I do not know all about it. At 
length he satisfies my curiosity. 

‘Why, that woman and my wife drunk them trousers?’ 

“ The woman vociferates, desires to be struck dead and continues to 
live, but bit by bit the story is got at. Two ladies pawn the husband’s 
trousers, and quench an afternoon’s thirst with the proceeds. The owner 
of the Sunday trousers is told by his wife a story of destitution and want 
of rent and the generous loan of garments. Every one in the street but the 
husband enjoys the joke. The indignant husband, believing in his wife, 
sues for the trousers and sends his wife to court. The street comes down 
to see the fun, and when I decide for the defendant there is an uprising 
of men, women and babies, and the parties and their friends disappear 

while we call the next case. These are the little 
matters where it is easy to make a blunder, and 
where patience and attention and a knowledge of the 
of the 1 Whole Street’ are worth much more than 


“Ways and customs 
of the whole street” 


ways and customs 
legal learning.” 0 

It was while on manoeuvres in rural England and a soldier was be¬ 
ing tried for the shootmg of a chicken on prohibited ground. 

Look here my man,” said the commanding officer to the farmer 
who brought the accusation, “are you quite certain that this is the man 
who shot your bird ? Will you swear him?” 

{ 9 The following incident is related in one of the volu nes of the Green Bag :—“There 
was a young man on trial for stealing revenue stamps. His lawyer, an elderly man, con¬ 
tended that the plaintiff could not identify revenue stamps, and said : ‘I remember a case 
How Patrick i»-> w fried in this court some thirty years ago, when a man was con- 
•dentiflei hb coat. " era victed for stealing an overcoat, although there were thousands 

of overcoats just like it. The man who owned the coat was put 
upon the stand to identify his property. The court asked him if he had any mark on the 
coat that he could swear to. Tie replied that his name was in it. The lawyers looked the 
coat over, but could not find a mark of any kind upon it. 

* Ho then said : ‘If some one will give me a pen-knife, I will show you my name.’ 
iie cut a small slit in the lower corner of the coat. Taking out two peas, and putting 
tnem in the palm of his hand, he turned to the judge and said: l Yer honor, there is mv 
name, lhere is Pea (P) for Patrick and Pea (P) for Powers”’—18 Grppn P.:»cr 7m 

Vol. II—9 


18 Green Bag 703. 
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What raised the 
suspicion. 


No, I won’t do that,” replied the farmer, “but 
I will say he’s the man I suspect of doing it.” 

“That’s enough to convict a man,” retorted the 
C. O. considerably nettled. “What raised your suspicions?” 

“Well,” replied the sturdy yeoman, “it was this way—I see ’im on 
my property with a gun; then I heard the gun go off; then I see him 

putting the chicken in his knapsack; and it did not seem sense anyhow 
to think the bird committed suicide.” 10 

The following incident is reported by Mr. Hawkins of a case which 
was tried before him as Judge “ A doctor was accused of a terrible 

crime against a female patient. I need not give its 
details ; it is sufficient to say that if the girl’s state¬ 
ment was true, penal servitude for life was not too 
much, for he was a villain of the very worst charac¬ 
ter. Taking the ordinary mode of cross-examination, which, in the hands 


A doctor’s crime 
against his female 
patient. 


, . . „ t , of unskilled practitioners generally tends to corrobo- 

A case tried before , . , . - 

Justice Hawkins. ra ‘ ;e evidence-m-chief, the case was overwhelm- 

ingly proved, and how sad and painful it was to 

contemplate, none can realize who do not understand anything below the 

surface of human existence. 

I had watched the case with the anxious care that I am conscious 
should be exercised in all inquiries, and especially criminal inquiries, 
that come before one. I watched, and, let me say, especially watched, 

for any point in the evidence on which I could put a question in the 
prisoner’s favour. 


Everything in this case seemed to be overwhelmingly against the 
unhappy doctor. No one in court, except himself, could believe on the 
evidence but that he was guilty. 

(10) “ Make yourself an honest man, and then you may be sure that there is one 
rascal less in the world” said Carlyle. 

Humorous -A foreign born citizen of one of the middle Western States Pakowski 
by name, was on trial charged with killing fish by the use of dynamite. He had been seen 
A case of theft of fishery. with the fi sh in his possession, but insisted that they had been 

kll led by some one else, and that he had found them dead upon 
As proof of kis entire innocence of taking the lives of these fish he explained 
that they had been dead so long that some of them had an unsavory odor. 

In response to a question upon cross-examination, he stated that he was taking them 
home to feed his family. The prosecuting officer thought he saw au opportunity to make 
a telling point with the jury. 

“ y0U mean ^is jury ?” he asked, “ that you were taking home these dead 

fish that you have told us about to be eaten by yourself and your family/* 

“ Well,” slowly came the answer, “ I never yet eat fish what was not dead,” 

Could, not guarantee ownership: -“It is embarrassing sometimes to pursue a direct 
line of questioning.” said President Eliot, of Harvard, in telling about a recent visit to 

had just dined at a hotel in fifth avenue, where the man who takes care 
of the hats at the dining room door is celebrated for his memory about the ownership of 
headgear. 

“How do you know that is my hat ?’» the collegian asked as his silk hat was presented 
to him. 


“[ don’t know it, suh,” said the doorman. 

“Then why do you give it to me ?” insisted President Eliot. 

“Because you gave it to me, suh," replied the darky.—(New York Press.) Cited in- 12 
Aibg• Lawyer 363# 
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I, who through my whole life had been studying evidence and the 
mode in which it was delivered, believed in the man’s guilt, and felt no 
cross-examination, however subtle and skilfully conducted, could shake it. 

I felt for the man—a scholar, a scientist—as one must feel for the 
victim of so great a temptation. But I felt also that he was entitled, on 
account of all those things which aroused my sympathy, to the severest 
sentence, which I had already considered it would be my duty to award 
him. 


Then under the (then) new Act, the poor Doctor 
offered to become his own witness. 

Let me now observe that, even before he was 
sworn, his manner made a great impression on my 
mind. And on this subject I would like to say that few judges or advo¬ 
cates sufficiently consider it. 


Advantage of the ac¬ 
cused beiDg able to tell 
his own tale in the 
witness box. 


The greatest actor has a manner. The man who 

Ihe greatest actor • _ , , , ... 

has a manner. ls not an a ctor has a manner, and if you are only 

sufficiently read in the human character, it cannot 

deceive you, however disguised it may be. A witness’s evidence may 

deceive, but his manner is the looking glass of his mind, sometimes of 

his innocence. It was so in this case. The man was not acting, and he 
was not an actor. 


This made the first impression on my mind, and 1 knew there must 
be something beneath it which only he could explain. I waited patiently. 
It was much more than life and death to this man. 

The next thing that impressed me was that there was not the 
least confusion in his evidence or in himself. His tone, his language 
could only be the result of conscious innocence. 


A victim of a 
cruel and cowardly 
conspiracy. 


It was not very long before I gathered that he 
was the victim of a cruel and cowardly conspiracy. 

It was absolutely a case of blackmailing, and nothing 
else. 


I believed every word the man said, and so did the jury. 

.. , His evidence acquitted him. He was saved from 

him.” an ignominious doom by the new Act, and from that 

moment I went heart and soul with it.” Ir 

There arc other instances in which the evidence of the prisoner was 
able to carry conviction with (he jury, and obtain their sympathy for the 
accused. The following incident is given in Viscount Alverstone’s Re- 
collections of the Bench and the Bar “I prosecuted the Walsal anar¬ 
chists in 1892 at Stafford before Mr. Justice Hawkins. Mr. Jelf, after¬ 
wards Mr. Justice Jelf, was one of my juniors and the late Mr! Willis 

a terwards County Court Judge defended the prisoners. It was one of 
ho first cases of importance in which the value of the prisoner beimr 
ableto giye evidence was demonstrated. There were four or five defend- 
(11) Hawkins, 345-340. ~ 
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ants who had undoubtedly been engaged in the manufacture of bombs 
intended to be exploded by percussion cups placed on nipples fixed on 
the exterior surface of the bomb. They were very dangerous weapons, 
and an experiment was made in the course of the case by the police 

which showed that one of these bombs, when exploded, might well have 
killed between ten and twenty people. 

One of the defendants desired to give evidence. The Explosives 
Act, under which the indictment was framed, contained a section enabl¬ 
ing prisoners to give evidence. There were several other Acts already 
on the Statute Book containing similar provisions, which were of great 
service to me in the debates in Parliament which resulted in the passing 
of the Criminal Evidence Act in 1898. The defendant in question was 
called and admitted the part he had taken, but said that he knew nothing 
about the object or nature of the construction of the thing upon which he 
was employed, and was wholly ignorant of the purpose for which the bomb 
could be used. He gave his evidence particularly well, and the jury, 
while they convicted all but one of the other defendants, acquitted him.” 

We aie indebted to the Green Bag for the following incident illustrat¬ 
ing the same principle Seven men were arrested at Macon for shoot- 


(12) Alverstone s Recollections of the Bench and the Bar pp. 175-176, “It will bo 

convenient here to refer to the effect of the passing of the Aci which enables 

prisoners to give evidence. I had long been impressed with the absolute Jcess ty 
of such a measure in the interests ol justice lor the rrolrrtim nf “ eCefeblt ^ 
and it may be lor the most certain conviction of the guilty mv * 

to enable an innocent man to give his own account of transaction’s in^hirh 

engaged and which might appear to tell against him Th^^ keen 

had been brought prominently to my mind in the ca-e of Rrrhm ? g | S 

Old Bailey i., M„, M H.U. 

Another doctor’s case. w h mb o co as i o n c / or An t 7 I *' h t 1> , e . rl0r “ in 8 an ““lawful operation 

wnicn occasioned, or contributed to, the death of a lady. The trial 

i • , , . t00 v belore Mr. .Justice Grantham, and lasted several days 

Many eminent doctors were called as witnesses, the case for the defendant beinTthat ho 
was only performing an ordinary operation which was in no way contrary to the la v At 
that time the accused could not give evidence and though the c/c P n Y 1 U . At 

abunclautiy clear and be was undoubtedly guilty. Tile jury found tlfnl'S?" TSf* 
existing state of the law under which a statement of a bichlv teehn I V® ‘ 

to be elicited by suggestions in cross-examinations put to wdtrLses \or the^fro^emnv,^ 
who were necessarily hostile, gave a defendant little chance that his rea? Prosecution, 
appreciated. Collins was sentenced to seven years-penal sertiti.de ® " b ° 

civAcldoAoAraud^rought against ^gentleman riam^BarbfA^ 0 ^ lA defence in a 

and convicted at the Old Baileyfor the s«me fraud and ^ ° haa , been Prosecuted 

prison. The case was tried beforeLoT? in 

counsel for the plaintiff, not unnaturally treated As an undefended it. wbo '^ as 

strong view against the defenStntVp to^the endS“casbo'r thtStlffwhTch 1 T5 
more than two days, it being a civil action I was able to call the defendant An l Cd 
evidence in a very stiaightfoiward manner denying all the iiULutitdnnt A? 6 7° bla 
showing that he and other members of b,s family t id invcs“ed con.s, 1 e? l,[ ra ’ ‘A 
money in the company in connection with which the original ch-rtrn 1 -iH f t ^ e S > Un)s l ? f 
had not attempted to sell his shares, and had lost He 

of the cxamination-in-chief, the jury interposed and found tint thn i r* i 1 } le course 
been guilty of fraud. J ord Coleridge often reRrrea io X"* the Cendant bad not 
if the defendan t’s evictee could ha"e b e ^ \ hc vie ” , 

possibly have been convicted and punished. * f he A a A two Anorol/AJA* n C „° Uld ” ot 
value to an innocent man of being able to tell his own story. (Ibid pp 155 179) 8 ^ 

- WhatZ,* ly “ tbC b6St P ° !lCy ’ lUt bc Wb ° aCts on lbat Principle is not an honest man.” 
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ing craps, the raid being made after midnight by two experienced officers 
who swore that they heard the snapping of fingers as the players threw 
the dice; that they broke into the room and found seven men there, near 
a box covered with brown paper, they saw dice and money, and secured a 
part of both, which were exhibited to the jury. 

One of the defendants was Walt Lucas, a stalwart blacksmith. He 
pleaded his own case. Lucas appeared before the jury in his blue over¬ 
alls, a notebook and pencil in his hands. 

“ Gentlemen of the jury,” he said genially, “ you all know me, I’m 
Walt Lucas, the blacksmith. I shoe horses, fix up wagon tires and mend 
broken chains and things, you know. They are saying that I was shoot¬ 
ing craps. I say, I was not. I did not get a lawyer because I’m an 
innocent man. All I want of you men is an even break, and I know 
you’ll give it to me,” 

The two arresting officers took the stand and gave in detail the 
evidence a s outlined above by the city attorney. Then the Court told 
Lucas to take the stand. 

“ Gentlemen of the jury,” began the blacksmith, “ as I ain’t got any 

lawyer I guess I will have to ask myself (he questions and I am going to 
tell the truth, mind you.” 

“ Wh *t is your name ? ” asked the defendant of himself. 

“ Walt Lucas—sometimes called ‘Bingo’ for short”. 

“ Walt, was you in the back part of Frazier’s restaurant last night?” 

“ Yes, sir,” answered the accused to his own question. 

41 Was you shooting craps there?” 

“ No, sir.” 


U 


See anybody shooting craps there 
“ No, sir,” 


v 


“ What was you doing there ?” 

wUhtiToy? 1 h ‘ Vine ““ l '° ‘ UnCh " d W “ *•“«■* -W* talking 

“ That’s all sir,” and ,ho defendant eignifled lo ihe oily allo.noT ih.t 
he could cross-examine. ^ 

Th ® S1X other nicn arrested were put on the stand by Lucas and all 
declared they were not gambling and that they saw no gambling going on 
In summing up bis case to the jury Lucas said: 

Now fellows, here are seven good citizens of your town if von 

no? m lr ne ' COm ° 0n !hiS StalUl bef0r ° yOU and testif y we were 
twl m “ g ' The two officers say, we were. There is seven against 
two. What are you going to do about it ?” S 

The defendant was promptly acquitted. r; * 

In a case of breach of promise of marriage with a claim for damages 

Further illustrations, hy a young attractive lady against an elderly man 

u • • i rou S h ’ shabby and unshaven, running a big and nro’ 

Stable business in the town, his plea was that the marriage fell through on 

«, bro ' gh “ 

(lu) 3 Green Bag 250, 
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his own. Defendant conducted his own case. The following is the cross- 
examination adopted by the defendant *• _ 

He asked if she had a letter in which he complained of her conduct. 
Yes,’’ she had. 


Notice to produce. Of course the learned counsel for the plaintiff 

t4 was on l e S s in a moment with his objection :— 

No notice to produce my Lord.” Beautiful pettifoggism this was, which 

told well with the Jury, who concluded that the counsel did not dare to 

produce it. What else could they think? No notice—They, the Jury, 
wanted to see it. 

No notice to produce,” the counsel repeats triumphantly with a 
defiant shake of the head. 

The Jury shook theirs too; and well they might, if this was advocacy. 
You have given no notice to produce,” says the Judge, with a smile. 
I am not acquainted, my lord, with the forms of law ; she has got it 
there, I daresay, without any notice. If I had had the means of employing 
a lawyer, my-lord, I should not have been in my predicament; but I was 
not up to this sort of thing. Then the Jury must not see it, I suppose ?” 

A client that will , „ Y ° U WlU n ? fc su ® er throu S h not having coun- 
not suffer from want sel » says my lord, I assure you.” Which was 
of counsel. quite true. 

f could not afford it, your lordship, that is why 
a solicitor would not take up my case. I am only a poor man.” 

“We will see about that,” says the astute counsel. “We will see 
about that presently.” 

What is the date of that letter?” asks the Judge. 

It was in March, my lord, while she was away in Cumberland. I 
wrote to ask when—” 


44 


44 


“ I object, ” emphatically cries the astute leader. “ I object. ” 
« I wrote 1° ask when she was coming back,” says the defendant, 
as I have got five children, my lord, and nobody to look after them.” 

Which do you object to ?” inquires the Judge, “ to his asking her 
to come back or the five children?” 


Oh, my lord,’ deprecatingly answers the counsel, “ this is too bad. 
I object to all of it ; he has given evidence of the contents of a letter 
which there was no notice to produce : Really, my lord.” 

“How old are your children?” asks the Judge, “it does not require any 
notice to produce them, I suppose.” 

The oldest is fifteen, my lord, and the youngest two years and 
eight months. ” 

“ Do you object to that Mr. ?” 

Oh, no, my lord ; it is no use to my objecting, it is in now.” 

“ Is there anything in that letter,” asks a Juror, “ that the counsel 

is afraid of, as he don’t want it read ? because if it has anything to do 
with the case we should like to see it. ” 
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Oh Dear, no Sir,” answers the learned Queen’s counsel with 
quite a ready- wit, “ only there was no notice, Sir. But, of course, I 
should wish it to be read—I want it read : Indeed I should have put 
it in myself if you had not asked for it. ” 

This surely is not a good style of advocacy. 

Part of the letter had really been quoted in the opening speech. And 

now comes the other part, amounting to this. The d efendant could not 
afford a house-keeper, there was no one to look after his motherless 
children, and his business was going to rack and ruin;—at all of which 

there was much laughter, not at the misery, but at the skill, of the defend 
ant. 

My lord, ’ says he, “here is her answer to that letter.” 

Up jumps the plaintiff s counsel once more with his lamen tation 

Oh, my lord, (another objection): he ought to have had inspection- 
letter kip; back—ani so on, making the administration of justice look 

more like a burlesque than a business proceeding. 

But the letter was at last read. True, there was neither warmth nor 

feeling in it, hardly civility. It was rather the letter of a common scold 

than a lover. No wonder the learned gentleman tried to conceal it be- 

hind technicalities. When the defendant has thus evoked the sympathy 

of the Judge and the Jury in his favour, the following cross-examination of 

the defendant by the plaintiff’s counsel was the climax of the situation. 

Now then said he jumping from his seat to cross-examine:— 

Counsel:—“You live in a house, do you not, of a hundred and twenty 

pounds a year, do you not ? Now be careful. Sir, we know something 
about you.” K 


Witness: “ That is what keeps me poor, that and my family leaves 
rae without a penny. They put on twenty pounds last year to it. ” 
Counsel: What is your business worth, Sir ? Be careful, now. ” 

Witness;—^ I am careful/ says the man, “as careful as ever can be.” 

Counsel: “ What is your business worth, is my question,” repeats 
the counsel. “ What would you take for it ?” 

Witness:— “ Well, ” says the defendant, “if you like to clear up what 

1 0W ®’ you can walk in a nd I will walk out; and you will find you won’t get 
much of a living then. But perhaps you might not have a family, Sir ?” 

Counsel: What about goodwill ?” asks the counsel. 

“ Goodwill—well, Sir,—as to that—” 

But you have other property, have you not, Sir ?” 

I have and here it is,' said the man, producing some 


Witness: 
Counsel:- 
Witness:- 
pawn tickets. 
Counsel:- 


4 4 


41 


" Do y° a mean t0 swear, Sir, that you have no other pro- 
Per y ? Gome, now, be careful, Sir,—we have got witnesses.” 

Witness:—“ I do, Sir.” 

Counsel:—“ No money ?** 

deau/doubt'’' 1 might hW3 a shUling3 ~ 3h9 th0ught 1 h ad a good 



72 


CROSS-EXAMINATION OF WITNESSES 


[OH. 


Counsel:—“ Why do you say, she thought you had money ?” 

Witness :—“ Because they were always wanting it.” 

Counsel:—“ Whom do you mean by they ? ” 

Witness :—“She and her mother and father.” 

Counsel:—“ Do you mean to swear, Sir, you have no money in the 
bank ?” 

W itness :—“ Not as I know of.” 

Counsel“ She has told us you have ? 

Witness :—“Well, if you like to balieve all she will swear to, you will 
have enough to do.” 

Counsel:—“ I will have an answer, Sir ; have not you money in the 
bank ? ” 

Witness:—“ Well, Sir,” said the man, “ here is my bank-book—that 
knows more about it than Ido; if I have got any there I will soon have 
it out.” 

“ Let me see it,” said the counsel. 

After examining the book he handed it back without a word. 

The Judge wanted to look at it. 

“ Why,’* said his Lordship, “ the balance is in the wrong way.” 

Then the Jury looked at it and passed it back with a toss of the head. 

Counsel: “Another question :—Did you not break off this engage¬ 
ment because you wished to marry a widow with £900 ?’’ 

Witness :—“I wish I could find one, Sir; I would take one with a deal 
less than that.” Case dismissed with costs 14 

Some witnesses cannot help blurting out the truth in some way or 
other. They are powerless to hide it. 15 

Judge Brady, for many years a popular city Judge in New York, 
could tell hundreds of legal stories, especially about Irish witnesses. 

“One day,” said the Judge, “O’Rafferty was up 

Strike Murphy' f afferty before rae for assaulting Patrick Murphy. 

Murphy « Mr> o’Rafferty,” I said, ‘now, why did you 

strike Mr. Murphy?’ 

“Because, your honour, Murphy would not give me a civil answer.’ 

“What was the civil question you asked him ?’ 

(14) Harris’ Illustrations in Advocacy, pp. 12 15. (15) 16 Green Bag, 627. 

Humorous bits Uncommon curiosity :—“Among the mo3t amusing incidents—ever seen 
in court,” says a Cleveland lawyer, “was that which occurred recently in my town.” 

“ A big chap stood at the rail completely swathed in bandages. One might say that 
little in his face was visible, aside from one eye that peered through an opening in the 
bandages.’ ’ 

“You are charged with disorderly conduct,” said the Court, 

“So I understand,” said the man at the rail, and I want to be held for trial.” 

This was decidedly unexpected announcement; and every one io court was corres¬ 
pondingly astonished. 

“I should think,” said the Court, after a moment’s hesitation, “that you would plead 
guilty now, and pay a fine of five dollars, ending the matter.” 

“I,thank your honor,” said the man, “but I want to be tried,” 

“Why?” 

“For this reason,” explained the mussed-up man. “The last thing I remember was 
that I was standing very peaceably on the street corner. When l came to my senses, two 
doctors were busily engaged in sewing me together. 1 want to be tried so that I can hear the 
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The gentlemen's conver- 
s ation 


“ I asked him as polite as you please, your honor, says I: Murphy 
is not your own brother the biggest thief on Manhattan island, excepting 
yourself and your uncle who is absent in the penitentiary in Sing Sang ?’ 
And what rude answer did he give to such a civil question ?*’ 

He said to me : Of course, O'Rafferty, present company excepted, 
so I said: Murphy, you are another, and then, your honor, I struck him 
with ray fist, I did.” 

?J® r i es of the witnesses. That’s about the only wa7HI everTinrfout what^ 

. “ Bo 'di of these gents,” said the witness, “was standin’ with 
their elbows on the bar conversing with each other pretty hot 
and pointed.” 

‘‘Relate the conversation,’* said the prosecutor. 

/M,t- 0h ’i T r- don t r . e . mei 2. lber lt ' exceptin’that they called each other what they was.” 
(National Corporation Reporter cited in 25 Green Bag 204 ) 

A Indy'S question ,, ‘‘by did yoiir husband strike you that time” interrupted 

,. r . t _ ,,c J lUi S e of the Chicago the woman who was suing for divorce. 

VV hy he—he said I was flirting,” she answered, demurely. 

Well—were you flirting?” piquantly asked the judge. 

which the judge found ,, , VVhy, Judge, she replied, with all the glow of her coal- 

dlflicuit to naswjr black eyes l ull upon him, “ I am looking at you now ami 

Girting with you?’’ (Cornelius Johnson in 25 Green Bag-487) 

One of the witnesses called in a Chicago divorce case last year was a highly' respected 

clergyman in the \Y indy City. According to one of the counsel 

Who join* 1 the couple in the case the following conversation took place between the 
4tn judge and the minister. Said his honor. 

ank V , fi y0U wero on , the bcnch in stead, and were acquainted with all the 
circumstances of this case, would you grant this divorce?” 

“Assuredly I would, your honor,” replied the clergyman, without the least hesitation 

Serin turn' .wuT?’ , how *“ ald >•>'-' roconci!c ‘his assertion with the injunction of 
scripture, VV horn God had joined let no man put asunder ?” 

th-,t' respo " d . ed :*‘ i,iisUr will > convincing gravity, ”1 am quite satisfied 

that the Almighty never joined this couple,”—(Harper's Weekly, U Am Lawyer 276 > 

caused^thaTr™ S *‘ St ? nt P , r 1 0set f Utlng utt ° r f'°y "'; !S conducting a ease where one woman had 
He mfttfc, 1 f an ° tbc J fo f assaulting and calling her a lot of unmentionable names 

wo e m P a U nSm°d 1““ LbG StUlld ^ Lyr l ° teli i“ d «» -'-t theVtlmr 

What is not fit for q But I can t do that, slie said, with surprise, “Oh yes, 

decent person to hear you can, replied the young prosecutor. “As a matter of fact 

you’ll have to.” 

hear!” 1 JUSt ^ ” il,sistcd thc woinan * “ Wb y* it’s not fit for any decent person to 

judge “Oh, well then,” he said cheerfully, “just step up and 

Tn _ w . . whisper it to his honor ’’ (22 Green Bag 425) P d 

Western city there dwelt a lawyer, crafty and subtle as a fox. An Indian of 
How the R-d Indian got n ,'\™ C j (1 b,mon °^ cd bim some money. The poor 

3 u b T ght . ho moi,c *y t0 bis creditor and waited, expeettae 

the lawyer to write out- a receipt. tApcccing 

“What are you waiting for ?” said the lawyer. 

“Receipt,” said the Indian. 

A receipt,*’ said tlie lawyer,—’’reeeim.i” “ivint ,. A „ u,, , 

you understand the nature of a receipt 7 Tell me the use of one and Iwill gi^it'fo 1™” 

The Indian looked at him a moment and then said- “S’ose if \ T } ‘ 

heaven; I find gate locked; I see Apostle Peter He savs °Si,’n L i 1 d,0; 1 B ° to 

want to get in.” He savs “Yon im Mr t * saj ’ „ b,mon > what you want ?” “ t 
BagMlj' ‘ W ° Uld h3V0 ‘° hunt 311 ov " hcl1 *0 findHe'S' 'aZcoipL- (taVZ 

. “ "■ "*• ■ l “'“ {”|” VStf&iSS? SSSit 

OreenBag 562) 1 . 11 j “ St tC " y0U- A " 1 know uljout this case is that I wasn't there !”-,2G 


ag 562) 
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HOSTILE AND TREACHEROUS WITNESS 

“A lie which is half a truth is ever the blackest of lies, 

A lie which is all a lie may be met and fought with outright, 

But a lie which is part a truth is a harder matter to fight.”—Tennyson.— 

.. . , [The Grandmother). 

A goodly apple rotten at the heart, 

O, what a goodly outside falsehood hath! ”— Shakespeare.-[Merchant of Venice). 
“ Loathsome canker lies in sweetest bud .”—Shakespeare —( Sonnet). 


At a recent fraternity dinner John Kendrick Bangs told this story of 

hostile person—One of ™ eXp2rienCes - sa ^ the New 

Bang’s electoral ex- J-Ork J. lines. 

penences. “At the time I was running for mayor of Yon¬ 

kers. I saw a labourer digging a trench, and I thought I would try to 
capture his vote. I went up to him and said : 

“ Hello, Pat !” 

“ He l°°ked at me without recognizing me, and said: ‘Good mornin’, 

sor.’ 


I said ‘it was fine.day and asked him if he had made up his mind 
how he would vote at the election.’ 

“ O ! don’t know sor; but one thing is sure, I’ll not vote for that 
dahmn fool Bangs.’’ 

“ Why not ?’’ 

“ ‘Well,’ said he, ‘he’s a swell arrf a roostercat and a doowd’.” 

“ I explained to him as best I could that Mr. Bangs was none of 
these things, and, even if he was, it was because he could not help it. I 
invited him to come and have a drink with me; he accepted, and, after 
having taken two or three drinks we became very friendly. While he 
was in a seemingly affable mood I confessed that I was Bangs. 

“ I had a cigar in my pocket, and as it was the last of a box that 
Robert Louis Stevenson has sent me from Samoa, I prized it highly. But 

much as I prized it, I thought it well spent if I could clinch Pat’s vote 
with it. 

I asked Pat if he would smoke, and he said he would. He took the 
cigar, bit off the end, put it in his mouth, and lit it. Then suddenly he 
grasped the cigar and threw it violently to the ground. 

“ In astonishment I asked him : ‘Isn’t it a good cigar ? ’ 

Yes, sor, he said, the seegar is good enough, but in the excite¬ 
ment in meetin’ you, Oi forgot Oi nivir smoke’.” 1 

“ The taming of a hostile witness, and forcing him to tell the 

Wellman’s remarks. truth against his will, is one of the triumphs of the 

_cross-examiner’s art. In a speech to the jury 

(1) 21 American Lawyer 36, 
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Choate once said of such a witness, “ I brand him a vagabond and a 
villain ; they brought him to curse, and, behold, he hath blessed us 
altogether.” 2 

No matter what amount of experience one may have as a cross- 
examiner, it seems sometimes as if no amount of precaution could 
prevent the most stupid blunders which elicit testimony of a very damag¬ 
ing character.” 

At a Circuit Court in Chchango County, N.Y., a slander suit was on 

Bringing out the triaL Avery candid appearing witness testified to 
hostility of the wit- the speaking of the words charged. Counsellor H., 

an excitable attorney, cross-examined the witness 

fully without shaking his testimony. At last with emphasis ho put the 

question :— 

“ Witness, you are not on friendly terms with my client here, are 

o’* 

you ? 

“ Perfectly, sir, for aught I know,” said the witness in the most un¬ 
disturbed manner. 

“Do you swear, witness, that you have no hard feelings towards my 
client ?” asked H. in a highly excited manner,—” no hard feelings, sir ?” 

“Not that I am aware of,” said the witness in the same quiet way. 

“ Now, sir,” said H., springing to his feet and shouting, “Didn’t your 
cows get into his garden and eat his garden up ?” 

“ Yes, sir,” said the witness, ‘‘ but 1 did not lay up any hard feelings 
against him for that.” 

The counsellor and the house came down together. 1 

“ If an individual were to invent a story entirely—if he were to form 

it completely of falsehoods, the result would be his 
inevitable detection ; but if he build a structure of 
falsehood on the foundation of a little truth, he may 
raise a tale which, with a good deal of drilling, may 
put an honest man’s life or an illustrious prince’s reputation, in jeopardy’* 
said Lord Brougham on a celebrated occasion. ’ 

The following useful hints are given by Mr. Reed in his Conduct of 
Law Suits:—“Every witness of doubtful character should be committed to 

(2; Wellman’s Day in Court 2H. ( 3-1) 6 Green Bag 5 >7-538. ~ 

(5) Per Lord Brougham in Queen Caroline's Trial, 1 Ld. Br. Sh. 117. 

“ Give me th’ avow’d, tlT erect, the manly foe, 

Bold 1 can meet, perhaps may turn his blow ; 

But, of all plagues, good Heaven, thy wrath can send, 

Save, save, oh, save me from the candid friend ! Canning . [New Mortality ) 

“ The devil hath power 

To assume a pleasing shape .”—Shu ken j ea rc\ (Hamlet.) 

“ So Judas kissed his master, 

And cried—all hail ! when as he meant—all harm.’ —Shakes{.care [Henri/VI ) 

“ The devil can cite the Scripture for his purpose.”— Shukes/care. (Merchant of 

IT • 

“ He that first cries out ‘ Stop thief ! ’ is often he that has stolen the treasure!”*^ 

“ Hypocrisy is a sort of homage that vice pays to virtue.’’— La Roche fan 616 ' 
“ Hypocrisy the only evil that walks 

Invisible, except to God alone.”— Milton. ( Paradise Lost,) 

But who so diggeth a pit shall fall therein.”— Bible. 


Danger of falsehood 
built on a foundation 
of truth. 


M 
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Justice not to be 
cheated by irrational 
rules. 


his narrative in the hearing of those who will quickly bear him down if he 
changes his version. The party is not at the mercy of a treacherous witness, 
ihe true policy is by proper means to avoid or to unarm him. If you are 
surprised, show how he has entrapped you, and then impeach him by his 
contradictory statement made to your client or his friends. If you cannot 
do this, a straightforward and manly grappling with the traitor will turn 

the sympathy powerfully against him. The law and 
the courts are becoming too wise to allow justice to 
be cheated under irrational rules. The most busy 
and eminent counsel can, at least, in the consultation 
the night before the trial, carefully probe and search all the witnesses of 
the client’s following and thus be forewarned against any lurking partisan 
of the adversary. 

On this subject Quintilian says: In regard to witnesses who are 
consistent in their evidence we must be on our guard against treachery; 
for they are often thrown in our way by the opposite party and after 
piomising everything favourable, give answers of a contrary character, 
and have the more weight against us when they do not refute what is to 
our piejudice, but confess the truth of it. We must inquire therefore 
what motives they appear to have for declaring against our adversary; 
nor is it sufficient to know that they were his enemies ; we must ascertain 
whether they have ceased to be so ; whether they may not seek reconci¬ 
liation with him at our expense ; whether they have been bribed or whe¬ 
ther they may not have changed their purpose from penitential feelings— 
precautions, not only necessary in regard to witnesses who know that 
which they intend to say is true, but far more necessary in respect to 
those who promise to say what is false. For they are more likely to 
repent and their promises are more lobe suspected ; and even if they 
keep to their word it is much more easy to refute them.” 7 

Where a witness works industriously on one side of a case, and then 

turns up on the other side and betrays the confidence 
reposed in him he “ should not be believed by any 
honest jury in the land,” said the court in Blake v. Blake. 8 “ There is no 
vice that doth so cover a man with shame as to be found false and 
perfidious,” said Lord Bacon. 9 

What Mr. Cox says on this subject should be considered here; we 
therefore append it 

There is no more difficult and delicate task in the conduct of an ex¬ 
am ination-in-chief than so skilfully to manage an 
adverse witness called by yourself that he shall 
state just so much as you require and no more. 


Treacherous witness. 


Cox’s observations. 


(G) Reed 2G6. (7) Quintilian’s Institutes, V. 7. 12-14. 

“The advanced morality of our day comes out as wc see from the conclusions of this 
quotation that the author did not reprehend the use of witnesses who had promised the 
client to swear falsely.”—(Reed 266;. 

(8) 70, 111 , 618, 627. 


(9) Cited in Moore on Facts 1148, 
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WhBn the court is statisfied that the witness is really an adverse 
one, the strict rule that forbids loading questions will be relaxed, 
and you will be permitted to conduct the examination somewhat more 

after the manner of a cross-examination.As a general rule it may 

be taken that the less you say to him the better for you. Bring him 
directly to the point which he is called to prove ; frame your questions so 
that they shall afford the least possible room for evasion, or, what is still 
worse, explanation ....If you are satisfied beyond doubt of his hostil¬ 

ity, and he shoull, as is often seen, assume a frank and friendly mien in 

the witness-box, instead of accepting his approaches reject them with 
indignation ; let him see that you understand hint and are not to be impos. 
ed upon, and endeavour to provoke him to the exhibition of his true 

feelings.It is the first care of a skilful advocate in dealing with his 

own adverse witness not only not to conceal the hostility, but to make it 
prominent, to provoke it to an open display and draw out the expression 
of the feeling if it docs not sufficiently appear without a stimulus. If he 
be adverse at all, y u omnot make him appear too adverse, because the more 
hostile he is, the more will his evidence in your favour be esteemed, and 
the less weight will be given to such as he may utter against you.” 10 
Quintilian advises the accuser to rein in the willing, and spur the 
unwilling, witness as follows : ‘‘Of witnesses who arc summoned to give 
evidence, some are willing to hurt the accused party and some unwilling 

.Let us suppose that the accuser knows the inclination.If lie 

find the witness disposed to prejudice the accused ho ought to take the 
utmost care (hat his disposition may not show itself; and he should not 
question him at once on the point for decision, but proceed to it circuit¬ 
ously, so that what the examiner chiefly wants him to say may appear 
to be wrung from him. Nor should he press him with too many inter¬ 
rogatories, lest the witness by replying freely to everything should in¬ 
validate his own credit; but he should draw from him only so much as it 
may seem reasonable to elicit from one witness. But in *he case of one 
who will not speak the truth unless against his will, the great happiness 
in an examiner is to extort from him what he docs not wish to say; and 
this cannot be done otherwise ihan by questions that seem wide off the 
matter in hand; for to these he will give such answers as he thinks will 
not hurt his party; and then from various particulars which he may con- 
fess he will be reduced to the inability of denying what he does not wish 
to acknowledge. For a s , in a set speech, we commonly collect detached 
arguments which taken singly seem to bear but lightly on the accused 
but by the combination of which we succeed in proving the charge so a 
witness of this kind must be questioned on many points regarding ante¬ 
cedent and subsequent circumstances, and concerning places, times 
persons, and other subjects; so that he may be brought to give some’ 
answer; after which he must either acknowledge what we wish, or 

(10) Cox, Advocate. 
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contradict what he himself has said. If we do not succeed in that object, it 
will then be manifest that he is unwilling to speak; and he must be led 
on to other matters that he may be caught tripping if possible on some 
point, though it be unconnected with the cause; he may be detained for 
an extraordinary time, that by saying everything, and more than the 
case requires, in favour of the accused, he may make himself suspected 
by the judge; and he will thus do no less damage to the accused than if 
he had stated the truth against him.” 11 

We will add an instructive passage from Mr. Harris, which shows 
how you should do when dealing with a hostile witness :—“One of the 
greatest cross-examiners of our day advised a pupil in cross-examining a 
hostile witness upon a point that was material to put ten unimportant 
questions to one that is important and when he put the important one to 
put it as though it were the most unimportant of all...‘And when,* said 
the learned gentleman, ‘you have once got the answer you want, leave 
it. Divert the mind of the witness by some other question of no rele¬ 
vancy at all.* There is no occasion to emphasize an answer while the 
witness is in the box, if the question be properly put. The time for that 
will come when you sum up or reply. If the witness sees from your 
manner that he has said something which is detrimental to the party for 
whom he has given the evidence—unless he be an honest witness he will 
endeavour to qualify it, and perhaps he will succeed in neutralizing its 
effect. If you leave it alone, it may be that your opponent may not per¬ 
ceive its full effect until it was passed into the region of comment. 
Nothing is more unskilful than repeating a question when you have 
obtained a favourable answer.” 12 

“ It may be remarked.that good generalship may be often shown 

in skilfully availing yourself of the silence of a witness. A refusal to 
answer or an evasion of your question will frequently be more service¬ 
able to you than the words. On such occasions, when assured of the ad¬ 
vantage with which you can employ in your argument to the jury that 
reluctance to reply, you will not continue to urge him after having plied 
him fairly; but having done enough to satisfy the court that he can say 
something more if he pleases, you should withdraw, and then you may 
suggest such inferences from his silence as may be most advantageous to 
your cause. It is one of the most frequent and fatal faults of young 
advocates that they will have an answer that may be injurious while the 
silence may be more than suggestive of all that it is their design to elicit.*’ 13 

The cross-examiner sometimes draws great discomfiture on himself. 
The following is told of Choate: It ‘‘occurred in the trial of a question of 
of salvage. It was the case of The Missouri , an American vessel 
stranded on the coast of Sumatra, with specie on board. The master of 
the stranded vessel, one Dixey, and Pitman, the master of the vessel that 


(11) Institutes v. 7, 15-19, 


(13) Cox, Advocate. 


(12) Reed 321. 
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came to her aid, agreed together to embezzle the greater part of the 

specie, and pretend that they had been robbed of it by the Malayas. 

Mr. Choate was cross examining Dixey very closely to get out of him the 

exact time and nature of the agreement. The witness said that Pitman 

proposed the scheme, and that he objected to it among other reasons as 

dangerous. To which he said Pitman made a suggestion intended to 

satisfy him, Mr. Choate insisted on knowing what that suggestion was. 

The witness was loath to give it. Mr. Choate was peremptory, and the 

scene became interesting. ‘Well,’ said Dixey at last, 4 If you must know, 

he said that if any trouble came of it we could have Rufus Choate to 

defend us, and he would get us off if we were caught with the money in our 

boots*. It was several minutes before the court could go on with the 
business.’* 

Mr. Cox gives advice which it would be well for the cross-examiner 
always to follow, if he could, in those exigencies. He says : “When such 
contretemps occurs, the most important thing is that you should not 
appear to be taken by surprise. Let neither countenance, nor tone of 
voice, nor expression of face, show to the spectators that you are consci¬ 
ous of being taken aback. If they laugh, be not vexed; if others exhibit 
surprise, be as calm and appear as satisfied as if you had expected it. 
Thus you will repel the force of the blow, for seeing that you are not 
perplexed by it, the audience begin to suppose it not to be so important 
as they deemed it to be, or they give you credit for some profounder pur¬ 
pose than is apparent or that you are prepared with a contradiction or 
an explanation. Sometimes, indeed, where the blow has been more than 
usually staggering, it may not be bad policy to weaken its force by openly 
making light of it, repeating it, taking a note of it, or appending a joke 
of it. At no time is self-command more requisite to an advocate than at 
such a moment, and never is the contrast between experience and 

the inexperience, the prudent and the injudicious, more palpablv 
exhibited.” T * 


(14) Cox, Advocate 388; Heed 325-6, 



CHAPTER V. 

MISTAKEN WITNESS. 


“ The probity of a witness, which precludes the supposition of invention, 
ity against mistake .’*—{Moore on Facts , VoL //, S. 679.) 

“ A good marksman may miss. 

The best may slip, and the most cautious fall ; 

He’s more than mortal that ne’er err’d at all.”— (Pomphret.) 


is no secur- 


The headquarters’ detective was talking about the reliability of wit- 

Unreliability of nesses * Suddenly ho turned his back on his audi- 
human testimony. tors, looked over his shoulder and said : — 

“ What color is the tie I wear ?” 

Most of them gave it up. Ono thought it was blue and another black. 
When all had their guess the detective turned around with a grin and 
showed a gray tie with a black figure. 

“ Now, that’s a point about evidence,” ho said. “You’ve all been 
talking to me face to face for ten minutes, and yet you don’t know the 
color of my tie. That would be true with 999 men out of 1000. When 
I hear a witness go on the stand and describe minutely the clothes and 
general appearance of a man whom he has seen only for a few minutes I 
am pretty sure that he s lying. When his description is very general 
and hazy I think that he’s probably telling the truth.” 1 

" When the coffin of Mary Queen of Scots was opened in the second 

quarter of the 19th century it was discovered that 

example 61 ^ 1 m’isUken she had at her execution received two strokes of the 
observation. axe,one of which had only slashed the nape, while 

the second had separated the head from the trunk. 
But we possess a series of accounts of that execution, dating from the 
period itself, with all abundance and exactitude of details, and not one of 
these accounts mentions the first blow which merely injured the nape of 
the neck. Yes, judging from the careful way in which these accounts 
have been recorded, this detail would certainly have been reported had it 
been noticed by any of the spectators ; but all were evidently in such a 
state of agitation that not even one of them observed the false blow, and 
all would probably have sworn in a Court of Law that only one blow was 
dealt,” 2 


(1) From the New York Sun cited in American Law Review, Vol. 39, page 108. 

“ Our very hopes belied our fears, 

Our fears our hopes belied ; 

We thought her dying when she slept, 

And sleeping when she died .”—Thomas Hood. (The Death Bed.) 

(2) Hans. Cross. Crl. Investigation, pp. 78,79 cited in Moore on Facts. Vol. II, 
pp. 749-761. -- 
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Prof. Claparede of the Geneva University has been making some 


An experiment by 
Prof. Claparede on 
accuracy of observa¬ 
tion . 


interesting experiments to prove the unreliability of 
eye-witnesses of an event, and also to prove the 
great deterioration in the powers of observation due 


to the high pressure of modern life. 

Recently in one of his classes the professor brought in a man who 

was masked and his body hidden by a white shroud. The ‘ unknown * 

stayed ten seconds in the class-room, made some signs, and then walked 
out. 


A few days later the professor asked his pupils to pick out the 
unknown s mask, which was placed with ten others on a table. Four 
students only out of twenty-four chose the right mask, although it differed 
in color and size from the others. Ten pupils chose different ones, and 
confessed that they were unable to decide. 

You see, said Prof. Claparede to his class, “ how unreliable is the 

evidence of an eye-witness of an event, even in law court and on his 
oath.’* 


During further experiments the Swiss savant came to the conclusion 
that not one person in nine can give a correct description of a man 

whom they have looked at for ten seconds. Women, he believes, are 
much closer observers than men.” :i 

The following are some of the examples suggested by Dr. Hans. Gross 
as to liability of mistakes in observation : “Suppose a witness affirms that 
Some experiments was beaten by H. for ten minutes. Let a watch 
Gross 8 * 6 ** * )y Dr Hans * ^e pl ac ed before him and ask him to take good note 

of how long ten minutes lasts and then say whether 
it was really ten minutes. After a quarter of a minute he will exclaim, 
It certainly did not last longer than that.” 1 Again a witness asserts 
that he is perfectly certain that he heard a cry coming from below, but 
trials on the spot prove that he never can guess correctly whether a cry 
comes from right or left, above or below. Again a witness says that, 
though he did not look very closely, H. held at least Rs. 12 in 
his hand ; that he can swear to. “Very well,” he is asked, “How 
many coins have I at present in my hand?” “Also about 12,” he 
answers. But there are twenty-three. Again a witness declares, “When 
once I see a man I always recognise him again.” “Did you see 
the prisoner who was being taken out as you came in?” you ask him. 

Certainly I saw him very well,” he answers. “All right, go and pick 
him out from ten other persons.” He hesitates, and shows the wrong person. 
A witness estimates an important distance at, let us say, 200 yards : 
let him be brought out of doors and say how far might be 100, 200, 300, 400 
yards; if now these distances be measured, one can easily judge if and 
with what degree of accuracy the witness can judge distances. As this 
judging of distances is often necessary, it becomes important to measure 

(3) 40 Am. Law Rep. G05-606. (4) Hans, Gross. 23. 

Vol. II—11 
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before-hand from a convenient window certain visible fixed points and to 
note the distances for future examinations. For years Dr. Hans. Gross 
had many occasions for doing so from his office-room window and knew 
for instance: to the left corner of the house—65 yards; to the poplar 
tree 120; to the church spire—210 ; to the small house—400; to the 
railway 9o0. By these distances he had often tested witnesses. If the 
witness proves fairly accurate in his estimates, his evidence maybe con¬ 
sidered important for the case under investigation. One can even rectify 
wrong estimates, if for instance we find out that the witness is accustomed 
to estimate always too high or too low, we can correct them by a species 
of personal equation. Such checks gives the most instructive and remark¬ 
able results; whoever practises them will soon be convinced that their 
importance cannot be exaggerated.' 5 


Boswell, in his Life of Dr. Johnson,’’ has related the particulars of 

his first meeting with Dr. Johnson, whom he had 
been long very desirous of seeing and conversing 
with. At last they accidentally met at the house of 
Mr. Davies. 


Murphy’s self-de¬ 
ception recorded by 
Boswell. 


Mr. Arthur Murphy, in his “Essay on the Life and Genius of Dr. 
Johnson, likewise gives a description of Boswell’s first meeting with 
Johnson. Concerning Mr. Murphy’s account of the matter, Mr. Boswell 
says. Mr. Murphy has given an account of my first meeting with Dr, 
Johnson considerably different from my own, and I am persuaded, with¬ 
out any consciousness of error, his memory at the end of near thirty 
years had undoubtedly deceived him, and he supposes himself to have 
been present at a scene which he has probably heard inaccurately des¬ 
cribed by Others. In my own notes, taken on the very day, in which I 
am confident I marked everything material that passed, no mention is 
made of this gentleman; and I am sure that I should not have omitted 
one so well known in the literary world. It may easily be imagined that 
this, my first interview with Dr. Johnson, with all its circumstances, 
made a strong impression on my mind and would be registered with 
peculiar attention.” 


A writer in the Quarterly Review, r> speaking of this same occur" 
rence, says : ‘‘An erroneous account of Boswell’s first introduction to Dr. 
Johnson was published by Arthur Murphy, who asserted that he witness¬ 
ed it. Boswell’s appeal to his own strong recollection of so memorable 
an occasion and the narrative he entered in his Journal at the time show 
that Murphy’s account was quite inaccurate, and that he was not present 
at the scene. This, Murphy did not later venture to contradict. As 
Boswell suggested, he had doubtless heard the circumstances repeated 
till at the end of thirty years he had come to fancy that he was an actor 
in them. His good faith was unquestionable and that he should have 


(5) Hans Gross 23-24. 


(6) Vol. Ill, p. 292. 
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been so deluded is a memorable example of the fallibility of testimony 
and cf the extreme difficulty of arriving at the truth.” 

The following excellent illustration is cited by Mr. Wellman in his 
Art of Cross-examination :— 

“This was in a case tried some years ago before Justice Erlangor of 

United States Supreme Court. The suit was brought 

of a m “taken 1 wit ness by the widow to reC0VGr a la, 'S e sum in damages 
cited by Mr. Wellman, from Macy & Co., owners of a well-known depart¬ 
ment store in New York, on account of (he death of 
Professor John T. McNulty. 

The plaintiff 5 husband, a professor of philosophy in the College of 
the City of New York, met his death by falling through an open passen¬ 
ger elevator shaft at one of the upper floors of the building. The claim 
on behalf of the widow was that, as Professor McNulty approached tho 
elevator, walking along the corridor on the sixth floor and intending to 
enter it, the waiting elevator suddenly shot up, before the barricading 

door was closed, and the Professor, stopping into the unguarded shaft 
was precipitated to the bottom. ’ 

On the other hand, the elevator operator, Macy & Co.’s only witness 

insisted that Professor McNulty was not entering tho elevator car at all’ 

hut, on the contrary, had ridden in tho car up to the floor in question’ 

that it was customary to stop the ear at each landing, and that just as he! 

the operator, was starting it again and closing the collapsable door, the 

Professor suddenly realizing that he wished to get off, pushed back the 

partly closed door, stepped out, lost his balance and fell backwards into 
the shaft. 

The case, therefore, directly turned on whether Professor McNulty 

fell while attempting to cn!er the car or while leaving ir. If the former, 

Macy & Co. were liable for their employee’s negligence ; if the latter it 
was the deceased’s own fault. 

The plaintiff called a Dr. Allison as her principal and only eye-wit 
ness to the accident. He testified on direct examination that Professor 

McNulty walked past him on the sixth floor corridor towards the elevator 
shaft which was open, and he saw him disappear there, and heard the 

fall of his body. 

Dr. Allison had originally told his version of the occurrence two days 

. after the accident at the coroner’s inquest, when he 

ness, was asked by the lawyer for the deceased’s family 

the following leading questions (there being no repre¬ 
sentative of Macy & Co. present). 

Q—“As you were walking along this corridor on the sixth floor, you 
saw a man’s form, which afterwards turned out to be Prof. McNulty 
passing you going toward the elevator shaft ?” A.—“Yes, sir.” 

Q- “And you saw this man disappear after ho reached the shaft?” 
A.—“Yes, sir.” U 
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Q- The entrance to the shaft was open at that time?” A.—“Yes, 

sir.” 

Q-— And you then heard the sound of the body striking the bottom?” 
A.—“Yes, sir.” 

It was these obviously leading questions which prompted Mr. Smyth 
to pursue the following line of cross-examination :— 

Q- Dr. Allison, you were examined at the coroner’s inquest about 
this accident, were you not ?” A,—“ Yes, sir.” 

Q.—“That was only two days after Professor McNulty was killed, 
was it not ? ” A.—“ I believe so.” 

Q.—“Your testimony then and noware substantially the same, is that 
not so ?” A.—“That is true, of course.” 

Q.—“Was that the first time you had ever related the occurrence ?” 
A.—“Yes, sir.” 

Q.—* You have quite a large medical practice, have you not ?” A,— 
“Fairly so, I believe.” 

Q. Do you have many nervous and mental cases come under your 
notice and care?” A.—‘*Oh, yes; every physician does.” 

Q-— Has that led you take any particular interest in psychology 
generally ? A. Well, that is a subject which has always been of 
great interest to me.” 

Q.—“Then you have read considerably about it ?’’ A.-—“Yes a great 
deal.” 

Q.—“I suppose, of course, then, you must be familiar with Professor 
Munsterberg’s recent book, ‘On the Witness Stand,’ which has created so 
much comment ?’’ A.—“Yes, indeed.” 

Q.—“Do you remember the stress he laid on the power of suggestion, 
and the illusions of memory; and can you recall some of the curious ex¬ 
amples he gave of these phenomena?” A.—“Yes; if you will call my atten¬ 
tion to them, I am sure I will.” 

Q.—“ For instance (reading from the book): “ In the midst of a 

scholarly meeting, the doors open, a clown in highly colored costume 
rushes in mad excitement, and a negro with a revolver in hand follows 
him. They both shout wild phrases ; then one falls to the ground, the 
other jumps on him ; then a shot, and suddenly both are out of the room. 
The whole affair, which was prearranged, took not more than twenty 
seconds. The scholars are asked immediately to write down a report of 
what they saw. Out of forty reports there were only six which did not 
contain positive wrong statements, only four noticed that the negro had 
nothing on his head ; the others gave him a derby, or a high hat and so 
on ; different colors and styles of clothing were invented for him, some 
said he had a coat on, others that he was in his shirt sleeves ; and it was 
determined that a majority of the observers had omitted or falsified about 
half of the processes which occurred completely in their field of vision. 
Do you remember that example of the frailty of memory ?” A.— 

“ Yes, sir, I remember it well.’’ 
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Q.— 44 Then do you remember this one (still referring to the 
book): 4 A picture of a room in a farm-house was shown to a class of 
picked students ; then each was asked a question as to what he had seen. 
“ Did you see where the stove was located ?” Fifty-nine out of one hun¬ 
dred replied and gave the stove a definite place. “ Did you see the 
farmer’s wife winding the clock ? ” Thirty of the class described the clock 
and so on. There was neither stove nor clock shown in the picture.* (To 
the witness) “You remember that, do you not?’’ A.—“Yes, that was 
one of his examples, which quite forcibly impressed me.” 

Q.—“ I am going to burden you with the relation of -one more 
incident from Munsterberg’s book, and then I am going to ask you if you 
can see the relation of these cases to the one at bar. Do you remember 
this further example from ‘ On the witness stand * (turning to another 
portion of the book) : ‘ A Negro w T as being tried for murder committed 
on a highway at night. A disinterested witness, who claimed to have 
seen the whole occurrence, was asked these suggestive questions on 
cross-examination:’ Q.—“Did you see by the moonlight the kind of 
trousers and coat the prisoner was wearing at the time?” A.—“Yes, I 
am sure they were brown or at least dark.” ‘As a matter of fact there 
was no moonlight; and all the other witnesses who had testified earlier 
said that the prisoner’s attire consisted of blue trousers, white shirt and 
no coat.’ (To the witness). “ Do you remember this example of the 
remarkable power of suggestion recorded by Prof, Munsterberg ? ” 
A.—“Yes, sir, I do.” 

Q.—“Do you appreciate, Dr. Allison, that you are yourself easily 
subject to the power of suggestion ?” A—“ No, sir, I do not.” 

Q.—“Well, let us see. I now call your attentiou to your testi¬ 
mony given two days after the tragedy at the coroner’s inquest which I 
will now read to you (counsel reads his testimony as quoted above). You 
recognize, do you not, that these questions, which for the first time 
brought out from you that you actually saw Prof. McNulty going towards 
the elevator, were exactly of the kind classed as suggestive, and exempli¬ 
fied in 4 On the witness stand ?*’’ A.—“ That may be, but what of it? 
Do you mean to imply that I am testifying falsely ?” 

Q._“ Not intentionally, no ; but that you are what is known as a 
suggestible witness.’’ A.—“ Prove it.” 

Q-—“ Very well, would it surprise you to know that of the three 
instances 1 apparently read from Munsterberg’s book and all of which 
you said you remembered perfectly, only the first one was actually in the 
book, the second was only half true, and the third was an entire fabri¬ 
cation of my own ? Here, take the book, and see for yourself (handing 
the volume to witness). A.-(Hesitating) “ Mr. Smyth, I am afraid you 
are making a fool of me.” 

Q.—“ Not more so than any one of us are liable to be honestly 
mistaken; but now let me ask you, doctor, (and I would not put this 
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question if I were not convinced of your fair-mindedness), in view of 
your answers, and looking back, and in the light of your scientific 
knowledge, can you really say you actually saw Prof. McNulty approach¬ 
ing the elevator shaft, or even saw him at all before the instant of his 

body disappearing down the shaft?” A.—(After much hesitation) “I am 
afraid I cannot.” 

The witness with flushed countenance then hurriedly left the stand. 
The main prop to the plaintiff’s case was gone, resulting in the jury 
finding a verdict in favour of Macy & Co. 8 

“We also see that prepossession of a witness, which differs little from 
Prepossession of a ‘imagination and inference’ most often impairs the 
Wltness ’ accuracy of observation.” 9 

A phenomenon which, for want of a better name, may be termed 

other examples of ^ctive. prepossession is suggested in a passage 
the effect of pre- Prescott s Conquest of Mexico. Describing a 

possession. fierce battle between the soldiers of Cortez and the 

. Aztecs in the Cit y of Mexico, he says (italics ours): 

More than one grave historian refers the preservation of the Spaniards 
to the watchful care of their patron apostle, St. James, who, in these 
desperate conflicts, was beheld careering on his milk-white steed at the 
head of the Christian squadrons, with his sword flashing lightning, while 
a lady robed in white—supposed to be the Virgin-was distinctly seen by 
his side, throwing dust in the eyes of the infidel. The fact is attested 

both by Spaniards and Mexicans —by the latter, a ter their conversion to 
Christianity.' 10 ' 11 

“The effort of the memory often supplies circumstances harmonious 
wi th the general impression of a fact or event, hut which are supplied 

(8) Wellman, 142-47. (9)~ Mooro, 917. 

An interesting example of prepossession is given by Professor Claparede of tho Uni- 

A not her experiment by V0 rsity of Geneva. After remarking that nothing is more diffi- 
Trof. Claparsde. c P It tnau to tell the truth—to recount the past, to make a deposi- 

tion upon some fact, even if the fact be one which has come a 
great number of times uncer our own eyes—he proceeds as follows:—“To prove that this 
is so, let the reader make the following simple experiment: Without any preliminary 
ask a number of persons to kindly draw from memory the figure which indicates six 

o clock, exactly as it. appears on the dials of their watches. You will find that some of 

these persons will simply write the figure VI or 6; others, sharper, remembering that the 
figures take their line of direction from the centre of the dial, will write the symbol up¬ 
side down, I a or 9. Everybody, however, will be quite convinced that his particular testi¬ 
mony is correct, and ready to swear to it on oath. Plow ask them to take out their 
watches and look at them. Most of them will discover to their stupefaction that the 
figure VI or 1^ which they saw so clearly at the foot of the imaginary watch floating be¬ 
fore their mind’s eye has no existence at all on the dial of the real watch, where its place 
is taken by the small seconds-hand dial.’ Here, then, we have a great number of inaccu¬ 
rate depositions; and yet, how often in the course of a day do most people look at their 
watches.’ There is no doubt, moreover, that all these people whom you have thus prov¬ 
ed to be wrong acted in perfect good faith; not one of them had any wilful intention of de¬ 
ceiving.’* (“What is the Value of Evidence?” By Prof. Claparede, Director of the 
Psychological Laboratory of the University of Geneva, in The Strand Magazine , Septem¬ 
ber I90 T pp. 143, 144). 

(10-11) Conquest of Mexico, Book V, Chap, If. 
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only by the imagination and the association of ideas,” said Judge Choate 
of the Federal District Court. 12 

“How great the danger is that even a conscientious person, in trying 
to narrate a transaction which exists in his memory in a faded or frag¬ 
mentary state, will, in his effort to make the reproduction, seem complete 
and natural, substitute fancy for fact or fabricate the missing or for¬ 
gotten links.” 13 

“In the examination of the evidence of witnesses great difficulties of 
various sorts arise,” said Sir John Rom illy, “and one of the difficulties 
and dangers with which the court has constantly to deal, in examining 
the evidence of witnesses who are perfectly honest and give their evi- 

Turning inference ^ ^ ™ S ° S fr0m their tu ™"g 

into recollection. inference into recollection. 1 In another case the 

same judge, commenting upon testimony to declara¬ 
tions in pedigree cases and remarking “how extremely prone persons 
are to believe what they wish,” continued as follows: “And where per¬ 
sons are once persuaded of the truth of such a fact, as that a particular 
person was the uncle of their father, it is every-day’s experience that 
their imagination is apt to supply the evidence of that which they believe 
to be true. It is a matter of frequent observation that persons dwelling 
for a long time on facts which they believe must have occurred, and try¬ 
ing to remember whether they did so or not, come at last to persuade 
themselves that they do actually recollect the occurrence of circum¬ 
stances which, at first, they only begin by believing must have happened. 
What was originally the result of imagination becomes in time the 
result of recollection, drawing just inferences from which, is rendered 
much more difficult by the circumstance that in many cases persons 
do really, by attentive and careful recollection, recall the memory 
of facts which had faded away, and wore not, when first questioned, 

present to the mind of the witness.I look, therefore, with great 

care and considerable jealousy on the evidence of witnesses of this des¬ 
cription, even when I believe them to be sincere, and I am unable to 
derive any advantage from their testimony.’’ 15 

Mistaking one’s own gentleman who was a customer at a certain 

signature to a docu- bank was asked by a bank clerk whether a parti. 

cular cheque bore his signature. 

The gentleman looked at it and said, “ that is all right,’’ 

. “AH right?” said the bank clerk. “Is that really your signature, 
sir ? 

Certainly,” said the gentleman. 

Quite sure, sir ? ” 

As sure as I am of my own existence.” 


44 


44 


44 


^ Swcdish Bank V. Adolph, 4 Fed. Rep. 730, 741. 

t\ P°^rV‘ u mC , rman * N ‘ (^r Chancellor Van Fleet). 

(14) 1 lerce v. Brady, 23 Beav. G4, 70. 

(lo) Crouch v. Hooper, 1G Beav. 132, 185; Moore on Facts, p. 9]9 
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The clerk looked puzzled and somewhat disconcerted ; so sure was 
he that the signature was false. 

“How can I be deceived in my own handwriting?” asked the supposed 
drawer of the cheque. 

“Well,” said the clerk, “you will excuse me, I hope, but I have 
refused to pay on that signature, because I do not believe it is yours.” 

“Pay !” said the customer. “For Heaven’s sake, do not dishonour 
ray signature.” 

“I will never do that,” was the answer; “but will you look through 
your papers, counterfoils, bank-book and accounts, and see if you can 
trace this cheque ?” 

The customer looked through his accounts and found no trace of it or 
the amount for which it was given. 

At last, on examining the number of the cheque, he was convinced 

that the signature could not be his, because he had never had a cheque-book 

with that number in it . At the same time, his astonishment was great 

that the clerk should know his handwriting better than he knew it him¬ 
self. 


I will tell you,’ said the clerk, “how I discovered the forgery. A 
boy presented a cheque, purporting to have been signed by you. I cashed 
it. Jle came again with another. I cashed that. A little while after¬ 
wards he came again. My suspicions were then aroused, not by anything 
in the signature or the cheque, but by the circumstance of the frequency 
of his coming. I suspended payment until I saw you, because the line 
under your signature with which you always finish was not at the same 
angle; it went a trifle nearer the letters, and I at once concluded it was a 
forgery.” And so it turned out to be. lG 

Referring to this subject Judge Elliott says:—“Witnesses are often 

mistaken, but they are seldom guilty of perjury. It 

thfiourcesTerror °n is “^intended error rather than deliberate false- 
human testimony. hood that makes human testimony unreliable. 

There are, it is true, many false witnesses, but there 
are many more whose deviation from the truth is attributable to mistake 
rather than to intentional wrong. In by far the greater number of cases 
it is safe to assume that a witness who does not correctly state the facts is 
himself deceived, and is not influenced by corrupt motives. If, therefore, 
there is nothing known of the character of a witness that subjects him to 
suspicion, and nothing in his demeanor or the substance of his testimony 
that justly excites a belief that he is testifying falsely, the better course 
is to assume that he is mistaken and cross-examine on that assumption. 

A witness called to testify as to matters of fact is presumed to speak 
only of what he has perceived and remembers. Two things are, therefore, 
essential to invest the witness with a knowledge of facts—a correct 
perception and an accurate memory. A third thing is essential to give 


(16) Hawkins, 320. 
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validity to his testimony, and that is the power of an accurate communi¬ 
cation of what he has seen and remembers. There are, therefore, three 

principal sources of error: in the perception, in the memory, and in the 
narration.” 

As said by Mr, Train: “The probative value of all honestly given 

testimony depends, naturally, upon the witness’ original capacity to 

observe; second, upon the extent to which his memory may have 

played him false; and third, upon how far he really means exactly 

what he says. This is just as true of testimony in cases of so-called 

circumstantial evidence as in cases where the evidence is direct, for the 

circumstances themselves must be testified to by witnesses who ha\e 

observed them, and the authoritativeness of everything these witnesses 

have to say must lie in their ability to see, and describe accurately what 
they have seen.” 17 

Mr. Train says: “The witness remembers in a large proportion of 
cases what he wants to remember, or believes to have occurred. The 
liar with his prepared lie is far less dangerous than the honest but mis¬ 
taken witness, or the witness who draws inadvertently upon his imagina¬ 
tion. Most juries instinctively know a liar when they see and hear one, 
but few of them can determine in the case of an honestly infentioned 
witness, how much of his evidence should be discarded as unreliable, and 

how much accepted as true.” And a federal judge observes: “Men are 
prone to see what they want to see.” 

On this subject Cox says “ If you suspect that some of the state¬ 
ments of the witness are false in fact although not 
wilfully misstated, errors of the senses, of the imagi- 
natio n, of the memo r y, you r task b}C3mes a very difficult one. There is 

(17) The Prisoner at the Bar by Train, 221. 

“Jn ascertaining whether the error is in the perception it is necessary to know the 
ability of the witness to observe wbat he testifies he saw or heard, and his opportunities of 
perceiving what he asserts he did perceive. Even*in what men think they actually see or 
hear there is blended much of inference, vs bother Berkley is right to the full extent to which 
he presses his doctrines or not, there can be no doubt that lie is right in asserting that 
matters often asserted to be known to us through the medium of the physical senses are 
only known to us by inference. A man’s experience, his hopes, desires and fears mintrlo 
in almost every perception that enters his mind. Men of different nrnds see things with 
very different eyes. Very few transactions, indeed, are seen in all their parts by witnesses 
to bo precisely alike. If a man desires a thing to occur in a given way there' is at work 
an influence which will go far toward making it seem to him as he desires it should be 
Men who expect things to happen are deceived by things very slightly resembling the 
things they expect. Few, indeed, are the perceptions which enter the human mind entirelv 
uncolored by the motives and the experience of the individual mind that receives them ]‘t 
is, therefore, not surprising that men so often err in respect to what they think they have 
seen and hoard. These hints will serve to prove th.it even honest men’s assertions as to 
wnat they saw or heard are not always to be accepted without investigation. It is there¬ 
fore, expedient to so examine as to discover the mental .condition of the witness’at the" 
time of the occurrence of which he speaks, whether he was at the place for a specific dun 
pose, what he expected or what he desired, how he was engaged, what his attention was 
fixed upon, and for what reason it was so fixed. These, and like matters, may enable the 
cross-examiner to bring before the jury considerations that will enable him to explain 

away much of the testimony of a witness, and sometimes to virtually destroy the entim 
testimony.”—Elliott, 254. y 6 emire 

(18) Train’s Prisoner at the Bar, 230. 

Vol. 11—12 
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nothing upon which witnesses of every grade of rank and intellect are so 
sensitive as self-contradiction. They suspect your purpose instantly, and 
the dread of being made to appear as lying, while often producing contra¬ 
diction and evasion more often arras the resolution of the witness to ad¬ 
here to his original statement, without qualification or explanation. When, 
therefore, it is your purpose to show from the witness’s own lips that he 
was mistaken, the extremest caution is required in approaching him. 
You must wear an open brow, and assume a kindly tone. Let there be in 
your language no sound of suspicion. Intimate to him delicately your 
confidence that he is desirous of telling the truth, and the whole truth. 
Be careful not to frighten him by point-blank questions going at once 
to involve him in a contradiction; or he will see your design and 
thwart it by a resolute adhesion to his first assertion. You must ap¬ 
proach the object under cover, opening with some questions that relate 
to other matters, and then gradually coming round to the desired 
point and even when you have neared the desired point, you must endea¬ 
vour by every device your ingenuity can suggest to avoid the direct ques¬ 
tion, the answer to which necessarily and obviously involves the contra¬ 
diction. The safer and surer course is to bring out the discrepancy by in¬ 
ference, that is, instead of seeking to make the witness unsay what ho 
has said, it should be your aim to elicit a statement which may be shown 
by argument to be inconsistent wiih the former statement.” 10 

‘ A sober quietness and expression of good temper, a certain friend¬ 
liness of look and manner, which will be understood although it cannot be 
described, should distinguish you when you rise for the cross-examination 

Reed’s remarks. a wifcness tho truth of whose testimony you are 

going to try, not by the vulgar arts of brow-beating, 
misrepresenting, insulting and frightening into contradictions, but by tho 
more fair, more honourable, and more successful, if more difficult, method 
of showing him to be mistaken. You must begin with conciliation; you 
must remove the fear which the most truthful witness feels when about to 
be subjected to the ordeal of cross-examination. 

Perhaps it is unnecessary to inform you that it is useless to put to a 
witness directly the question, if he is sure that the fact was as he has 

stated it. He will only be the more positive. No witness will ever admit 
that he could have been mistaken. 

The witness has detailed an occurrence at a certain time and place, 
and it is your purpose to show that he was mistaken in some of the par¬ 
ticulars, and that the inferences he drew from them were incorrect or not 
justified by the facts. Your first proceeding, to (his end, is to realize the 
scene in your own mind. Your fancy must paint for you a picture of the 
place, the persons, the associates. You then ask the witness to repeat 
his story. You note its congruity or otherwise with the circumstances 
that accompanied it; you d etect improbabilities or impossibilities. You 

(19) Cox’s Advocate cited in Wrottesley’s Examination of Witnesses. 
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see as he saw, and you learn in what particulars he saw imperfectly and 
how he formed too hasty conclusions; how prejudice may have influenced 
him ; how things dimly seen were by the imagination transformed into 
other things in his memory. 

“ How erring the senses are and how much their impressions are 
afterwards moulded by the mind, how very fallible is information 
seemingly the most assured, it needs no extensive observation to teach. 
If you make enquiry as to an occurrence in the next street ten minutes 
after it happened, and from half a dozen actual spectators of it, you will 
receive so many different accounts of its details, and yet every one is as 
positive as to the truth of his own narrative as to the error of his neigh* 
hours.” 20 

Mr. Wellman gives a very graphic account of a person on the wit¬ 
ness stand. He says :— 


“ Of all unfortunate people in this world, none are more entitled to 


The man on the 
witness stand. 


sympathy and commiseration than those whom cir¬ 
cumstances oblige to appear upon the witness stand 


in court. You arc called to the stand and place 
your hand upon a copy of the Scriptures in sheepskin binding with a 
cross on the one side and none on the other, to accommodate either 
variety of the Christian faith. You are then arraigned before two legal 
gentlemen, one of whom smiles at you blandly because you are on his 
side, the other eying you savagely for the opposite reason. The gentle- 

man who smiles, proceeds to pump you of all you know; and having 
squeezed all he wants out of you, hands you over to the other, who pro- 
ceeds to show you that you are entirely mistaken in all your supposition ; 
that you never saw anything you have sworn to ; that you never saw the 
defendant in your life in short, that you have committed direct perjury 
He wants to know if you have ever been in State prison, and takes your 
denial with the air of a man who thinks you ought to have been there, 
asking all the questions over again in different ways; and tells you, with 
an awe-inspiring severity, to be very careful what you say. He wants to 
know if he understood you to say so and so, and also wants to know whe¬ 
ther you meant something else. Having bullied and scared you out of 
your wits, and convicted you in the eye of the jury of prevarication, he 
lets you go. By and by everybody you have fallen out with is put on’the 
stand to swear that you are the biggest scoundrel they ever knew, and 

not to be believed under oath. Then the opposing counsel, in summing 
up, paints your moral photograph to the jury as a character fit to be hand¬ 
ed down to time as the type of infamy—as a man who has conspired 

against innocence and virtue and stands convicted of the attempt. The 

judge in his charge tells the jury if they believed your testimony, etc 
indicating that there is even a judicial doubt of your veracity ; and you 
go home to your wife and family, neighbours and acquaintances, a 


(20) Raed's Conduct of Law j ait s, 290, 
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suspected man all because of your accidental presence on an unfortunate 
occasion. - 1 


^ ebster and Choate tried many cases together, and Choate was as 

The methods of mucil the greater advocate as Webster was the 
Webster and Choate. greater senator. The style of AYebster was better 

suited to the senate. The style of Choate was well 
sui e to a court and jury; always in good nature; always fluent; never 

heavy or laboured ; the action of Choate was well adapted to fascinate, 
please and control a jury. 

He was keen, quick, brilliant. He was skilful, wise and eloquent, 
e was ciafty, alert and persuasive. He was a genius on motives—a 
master of imagery, a student of human nature. 


In a larceny case, he defended one who was accused of stealing his 

doubt Un on C the Stl con g friend ’ s watch which complainant swore he saw 
fidence of the com- stolen from his vest pocket, and Choate cross-exa. 

plamant. ^ mined the complaining witness in this way: 

Q.—“Do you swear you have always been a personal friend of the 
defendant?” A—“Yes” 

Q* That you have always known him to be trusty, before this 

occurrence, and that you openly associated with him, and even slept to¬ 
gether?” A.—“Yes.” 

Q.’ And never suspected or heard any one before suspect him of 
any wrong doing?” A.—“I never did.” 

Q- " And y° u think you saw the watch taken?” A.—-“Yes, sir.” 

Q. Now will you swear that you always hung your watch in your 
vest pocket, or did you not sometimes put it under your pillow?” A.—“I 
sometimes put it under my pillow.” 

Q. - And when you lost your watch, did you not look for it under your 
VUlow ?” A—“Yes.” 


Q-~~“ And are y°u sure it was not there?” A—“I think, I am.” 
Q.—“But you looked for it there ?” A._“Yes, sir.” 

Thus, with a good character and an eloquent appeal, Choate con¬ 
vinced the jury that the young friend might have mislaid the watch, or 
not left it in h is vest pocket, and the doubt about it cleared his client. 

(2l) V\ ellmaD, pp. 165-66. On this point, the following further remarks of Mr. Well¬ 
man may also be noted: “Unskilful questions are worse than none at all, and only tend 
• Wellman's remarks to uphold rather than to destroy the witness. * It is absurd to 

suppose that any witness who has sworn positively to a certain set of facts, even if he has 
inadvertently stretched the truth, is going to be readily induced by a lawyer to alter them 
and acknowledge his mistake. People, as a rule, do not reflect upon their meagre oppor¬ 
tunities for observing facts, and rarely suspect the fraiity of their own powers of observa¬ 
tion. They come to court when summoned as witnesses, prepared to tell what they think 
they know; and in the beginning they resent an attack upon their story as if it were an 
attack upon their integrity, if the cross-examiner allows the witness to see, by his 
manner toward him at the start, that he distrusts his integrity, he will strlighten himself 
in the witness chair and mentally defy him at once. If, on the other hand, the advocate's 
manner is courteous and conciliatory, the witness will soon lose the fear all witnesses 
have of the cross-examiner, and can almost imperceptibly be induced to enter into a dis¬ 
cussion of his testimony in a fair minded spirit, which, if the cross-examiner is clever, will 
soon disclose the weak points in the testimony.”— v Wellman’s Day in Court, 188-189.) 
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Mistake caused by 
wrong assumptions. 


Choate was a man of most beautiful imagery. He could play with 

the fancy of a jury as on a harp of touching music. He was not given 

to tricks, but full of amusing incidents. He could throw a side-light on a 

case that would completely obscure the real issue. He was a bold 

reasoner, and came to each case with a dash and daring that paralyzed 

his adversary. He had a faculty to touch a jury to tears or provoke them 

to anger—to feed them and fill them, to inspire them with his own belief. 

He was intensely earnest and full of the consequences of the case ho 

defended. A born advocate, with an advocate’s ambition he knew much 
of trials of men.- 2 

Mr. David Paul Brown relates the following incident:-"A young and 

interesting girl, of respectable position, had trusted and been betrayed 

bhe became a mother. At the age of three weeks the child died some¬ 
what suddenly. A poit mrdem examination took place. The death was 

said to have been produced by arsenic, and the 
medical witnesses strengthened that opinion by 
testimony, Ihe mother was indicted for murder 
and was tried before Judge Symser, of Montgomery County, a humane 
and industrious and eminent judge. 

In addition to the scientific evidence and in strong corroboration of 
it, it was shown that a day or two before the death of her infant the 

zT,: v,° k ; f - -r ° f — *°**«««•«««.««. z 

V , w-'-h Tins circumstance, together with th. opinion o( the 

ohonus,, presented n clrong; case. Neither was sufficient in itself b ut 
together they were dangerous- Of course .he cross-examination aso 

™ Zs:-” S riSi<l “* U|, “ lhi ’ P-rtlo-W Point it 

' I ^?“,h‘Zr iCW “ r ’“' d “ SCdl ‘“ W d th you weigh it?’ A,— 

Q.—‘How many shot?’ A.—‘Six.’ 

Q.—‘Of what description?’ A.—‘No. 8.’ 

scale??~ I-‘Ves” aS rGtUrned t0 ^ did y ° U Weigh U h > the 

Q.~‘ Did you weigh it with the same shot ? ’ A.-‘ I w-urhed it 
the shot of the same number, for 1 had no other number ’ ° 1 

these different parcels of shot varied more in weight than the f 

referred as detected in the arsenic at the time of ,,sXn. if 

0^) Donovan s bkill in Trials, 9o- ( J7. ______* 


same 
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the grocers, the apothecary, the scales, were all brought before the court 
They clearly established the facts stated.” 23 

“Several years ago I took a late train from Boston to New York,” said 
a traveller. “ In the morning I was awakened earlier than usual by the 
Mistake caused by porter, who said that robbery bad been committed on 
ce°r ident CilCUmstan - the sleeper during the night and that all the passeng- 

ers would have to get up. Some one had taken six one 
hundred-dollar bills from the clothing of a gentleman who occupied a 
berth in the middle of the car. Every caution had been taken before 
we left Boston, and as the train had been almost constantly in motion it 

seemed certain that the person who had committed the theft was 3 till 
on the car. 

The porter said no one had been aboard but the passengers, and that 

none of them had left. It was proposed to search everybody. A man 

who had a berth directly opposite from the one who had been robbed 

objected. He told his name and said anyone might easily find that he 

was a man of good reputation. In the meantime some officers boarded 

the car, and after a little swearing, got the money from the colored porter, 
who was the guilty one. 

“Then the passenger, who had refused to be searched, asked the 
officers to examine his pockets. This seemed strange, but he insisted 
In an inside pocket they found six one-hundred-dollar bills. It was merely 
a coincidence that he should have the same amount of money as the other 
passenger had lost, and in the same denomination, but he knew that under 
the circums tan ces ho c ould hardly have established his innocence 21 

(23) Rood 287. " ~- 1 - 


‘‘Cooks tourists arc expected to travel exactly according to schedule. The followine 
conversation was overheard in Rome between a mother and daughter- S 

“Is this Rome, ma?" & 

**What clay of the week is it. Matilda?” 

“Tuesday. What of it?” 

“If it’s Tuesday, it must be Rome.” 

“Warren was once met by Mr. Scott, the reporter of Common Pleas cases at the top 

of Inner Temple Lane, and, as they were going in the same direction, they wkfked away 

tvarren ana Scott arm-in-arm together. Scott noticed that his companion often 

\\ arren and Scott cast hls eyes over his shoulder, but could not tell why. At length 

.. ** arren said, ‘ You know not what it is,Scott,to have a reputation 
like mine, but it carries its own annoyances with it. You are charmed at first with the 
homage you receive, but the pleasure soon palls upon you. and you begin to discover that 
it is not very agreeable to be continually stared at, and your lightest words continually 
watched for and listened u 0 4 I frequently find in walking with a friend in the street that 
people come close to me for the purpose of hearing my conversation. For instance there 
is a young fellow immediately behind us who has been following at my heels ever since 
we left the Temple; when I turn, he turns, and when I stop, he stops. He is one of the 
nuisances I speak of.’ 

Scott took a glance round, and immediately said, ‘Ah! Warren, that is my son; he 
is rather bashful, and has been keeping near, so that when you had done with me,’ we 
might walk home together.” It was Warren’s sense of his self-importance that led him to 
make the erroneous assumption. (Cited in the Bench and the Bar 127). 

(24) “Nashville American” cited in 13 American Lawyer 261. 

“ In the trial of unimportant case, when the facts and circumstances all pointed most 

clearly to guilt,yet tae denial of the defendant was equallv direct 
Circumstances may lie. and positive, the counsel for defense, Col. Thornton, of Santa 

Fe, New Mexico, related the following little fable, with telling 

effect on the jury. 
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Mistake caused by 
hasty observation and 
fear. 


I had kept a 


When I was a young man,” said Ira Lee, “ I had a lesson in cover- 

ing up crime lhat nearly took my life, and has lasted 
me ever since : and as I look back on that dark end 
dreary winter night, it seems like a dream of Rider 
Haggard’s, so full is it of terrible tragedy, 
little cross-roads store and sold a little cider to my 
customers for a long time, when, one day, an evil genius induced me to 
add beer to my little stock of merchandise, and I bought a small barrel 
and began to sell it in large glasses for a sixpence each. One dark, cold 
night about nine, a tall, coarse looking stranger entered, and called a 

second time for beer, and grew boisterous, till finally a third glass was 
drunk, and he became drowsy and stupid. 

“ He lived some three miles away, and the road was banked high 
with snow and dangerous to one in his condition and I realized it. Find¬ 
ing him almost asleep, and not desiring to turn him out to freeze I con- 

eluded to make up a bed of buffalo robes in the cellar and let him rest 
till morning. 

“ I had made his ‘ bunk ’ and led him to the cellar-way all right 

when he suddenly stumbled and fell, head first down the stairway strilc’ 

ng his head on the cellar floor at the bottom, where he lay in a Vless 
heap, bleeding terribly, with his head curled under him 

* hurriedly placed him upon the bed, and was about to apply some 
restoratives, when the store door opened, and I was forced to go up and 

Z fiLTly M^: h ° Slayed and Stayed liU 1 he neverwould go! 

“Ooing once more to my man, who lay lifeless and silent, I began to 

to explafn T] r ‘f 1 n ' nninS ' lr:Sieafl of Cal hng in neighbours 
to explain it, I went right on to create testimony by digging a grave in 

o cellar for the victim, and when about two feet deep 1 luckily struck 

water, and that ended the cellar burial. ^ny struck 

“The store was near a little lake, and I had a b.-nn i a 

determined to dump the body in the lake near the steamboat do'd^wk'™ 

‘t ™ not then frozen over. Loading the heavy body on th' S 1 Tt 
started down a back street for the lakeside, leaving‘a bloody" traifal tl'« 

brightened, and the winded £££ ^ ^ 

creaked on the frosty snow! How I looked at ev^ry corner- how l 

been unM! thecase™" tholTof “f ’I Lut ' tl ‘ e f oft f„ do Jie.and alwayTl^e 
tbren, it was given out to hi fatt/t- enson ^ mto slavery in Egypt by his Ln br * 

devoured him. The circumstances were clear but the h garmcnt - tf,at ,lle wolves had 
cruel and unreal. clear, but the showing was as false as it was 

knapsack^t be D b irelnmta nces we re°^lfu° on^Bein a ” “"I f ? Un h d th ? sto!en silver cup in his 
cation and falsehood. But the saint* «l I , J ‘! 1,n ; but tho showing was a base fahri 

pie by fooling his father with hairy hands to ueTnM 1 ’ fatber ^ ad tho a bud exam- 
gone to Ins brother Esau, and from that davto thiJ- SS ' ne ’, w!!len th ® Wessin S should have 
Ud‘^appearance are as false as Satan and often as wiZXmW 
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realized the awful crime of manslaughter! I shall never forget that agony. 

“Going down the last hill to the lake, the corpse slid off the sled, and I 
began to lift it on again. I had placed the body fairly on the runners; 
but the face hung downward, and in turning it over, which was no easy 
task, I was startled by the sound. “What— are—you—doing'-with—me?’’ 

Taking you home, I gasped, as I almost fell prostrate from fright and 
joy and confusion. In a few minutes more he had revived, and I had 
cleared myself of a hanging by his coming to life again. 

“The motion in the air, the stupor, the limp condition of the body 
from drink, the roundabout way of covering up crime, all saved me, and 
I may by this lesson save others from a terrible fate.”-® 

This was an action for a cargo of goods sold on credit. The pl ea 
, , , was that plaintiff had represented the goods to be 

association of ideas. hantable, and (hat defendant, relying on the 

representation, had bought and shipped the goods to 
a foreign market, where he suffered great damage because they proved 
to be unmerchantable. The main witness for the defence appeared to be 
reliable. He had been employed in the ship that carried the goods, he 
explained how they were made of bad material, not fit for use, and* he 
alone testified to the false representation alleged. The counsel who had 
brought the action and prepared the case said to Choate, whom he had 
called in at the last moment, that the witness was “inventing.” “No ” 
replied the leader, “he is truthful, but mistaken.” He began his cross- 
examination by establishing a friendly understanding. He made the 
witness report the appearance of the seller of the goods as to the size, 
dress, complexion, and whiskers. The picture given was so unlike the 
plaintiff that it became manifest he had a different person in mind. 
When he was made to name the ship, the plaintiff easily proved that his 
goods were sold two weeks later and shipped in another vessel; where¬ 
upon the defence collapsed. 

At the beginning of the trial, Choate, noticing the indignation which 
the defence excited in the plaintiff, said of him to his associate, “He is 

(25) Donovan’s Skill in Trials, 20-22. ~~ 

“Miller before he became a Sarjeant, defended a man for stealing ducks from a pond, 

and appropriating them to himself. The evidence was to the 
effect that he was seen to throw some stones at the ducks till he 
had killed them, that he then hooked them out of the water with 
a stick, and was walking away with several when he was apprehended. The throwing of 
the stones, the hooking out the deceased ducks, and the carrying them off were cheerfully 
admitted ; but the learned counsel introduced another actor on the scene. He asked every 
witness whether ho had not seen a large dog in or near the pond. They all answered that 
they had not. They were then asked whether they would swear that there was not a dog 
near the pond. This the witnesse declined to do; they could only swear they did not see 
one. .But it proved enough for Miller to found a defence upon. In effect it was this: that 
a dog was chasing and killing the ducks, that the prisoner was throwing stones at the 
dog for the purpose of driving him away. Possibly, in his benevolent design of protecting 
the ducks, he might have hit one or two of them, and that the foolish witnesses attribu¬ 
ted this to felonious slaughter. All he did afterwards was to collect the victims, and was 
carrying them to the rightful owner, when he was unjustifiably arrested. The prisoner 
was acquitted, and was immediately set free.’—(Robinson’s Bench and the Bar, 242 - 243 .; 


Mistake caused by obser¬ 
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honest, and we shall find our way out of the scrape.” The certainty 
with which he discerned the honesty of the plaintiff and the witness at 
the first glance made him see that the only possible explanation of their 
apparent conflict was that the latter had mistaken a seller of other goods 
for the former,—a solution which had not occurred to the associate, who 
had had sole charge of the plaintiff’s case until the trial. 20 

Elliott says:—“Inferences are often stated as facts. Witnesses 
themselves sometimes mistake their own conclusions derived from in- 
Mjs ferences for the actual facts. Thus, a witness will 

substHuting Ca hi S ference swear that the defendant gave the horse a dose of 
forfacts - medicine and killed it; yet this, in the main, is a 

mere process of inference, for all the facts known to 
the witness are that the defendant administered the medicine, and the 
horse died. All else is mere matter of inference. Men are prone to 
mingle inferences with facts. Mr. John Stuart Mill points out this 
tendency to blend fact with inference, saying, among other things : ‘The 
difficulty of inducing witnesses to restrain within any moderate limits the 
intermixture of their inferences with the narrative of their perceptions is 
well known to experienced cross-examiners, and still more is this the 
case when ignorant persons attempt to describe any natural phenomenon.’ 
‘The simplest narrative,’ says Dugald Stewart, ‘of the most illiterate 
observer involves more or less of hypothesis; nay, in general, it will be 
found that in proportion to his ignorance the greater is the number of 
conjectural principles involved in his statements.’ 

It may be that in the majority of cases no good can bo accomplished 
by separating the facts from the inferences, for the latter follow so clearly 
and undeniably from the former that they have all the force of actual 
facts. Thus, if the witness should testify that he saw the accused knock 

the prosecutor down with a bludgeon, there would be little good accom- 

phshed by showing that the only facts observed were (he blow and the 
fall of the prosecutor. But there are cases where it is very important to 
keep the facts separated from the inferences. Thus, if the witness should 
testify that a train of cars ran off the track because the engineer was not 
at his post, it would be quite important to separate the facts from the in 
ference So, if the witness should testify that he saw the accused with a 

gun in his hand lying in wait on the roadside for the deceased it might 

be very essential to detach the fact from the inferential conclusion. 

It is, indeed, evident that the line between fact and inference is often 
Fact, inference and J ery lnd,stinct > and that in many cases the line be- 

°P inion - tween inference and opinion is not much more dis- 

tlnct - A witness who swears that he saw a man 
running states a fact, but if he adds that he was running from another he 

states an inferenc e, and if he furt her adds that he was running at a speed 

(26) Reed’s Conduct of Law Suits, p. m. ~ “ ~--- 

Yol. II—13 
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of ten rods a minute he expresses an opinion. Fact, inference and opinion 
are often so interfused as to pass for matters of pure fact, and a compound 
of this character is very apt to deceive all except the closest observers. 
Witnesses who appear to be swearing to matters of fact are often in reality 
swearing to matters of inference and opinion.” ~ 7 


Mistake cause 1 bv wron 

Identity, 


(27) Elliott’s Advocate, 251-252. 

The following remarkable story of two strange trials is vouched for by Ex-Congress¬ 
man J. H. McGowen, of Washington, D. C., and Judge John 
B. Shipman, of Coldwater, both of whom participated in the 
trials and furnish facts as a basis of this report. The case is 
stranger than fiction, and is recorded by Judge Donovan in his fine little book “Skill in 
Trials”. 

“In the autumn of I8f>8, two young men entered the house of Jeremiah Lockwood, a 
farmer residing seven miles south of Coldwater, Michigan, and robbed it of considerable 
money, clothing, jewelry and goods, in broad daylight. 

The family were all from home, ihe burglars broke in by prying up a window open¬ 
ing into the pantry. They ransacked the bureau drawers and clothes-presses, gathering 
enough plunder to make two large bundles. One of them had tied about his person, when 
he entered the house, a large red scarf. This he spread upon the floor and laid broad¬ 
cloth coats, silk dresses, ladies' furs, and other clothing'upon it, until he had a large pack¬ 
age, tied at the four corners and slung over his shoulder, and ho was in marching order. 
The other found a large oil-cloth satchel which was bound round the bottom and at the 
ends with red leather. This he filled with similar plunder, when the two left the house by 
the back way, passing out through a skirt of woods and into one of the most frequented 
highways in the county. 

Thus conspicuously loaded, these two rogues travelled to the north-west directly 
through one of tlie best-settled neighbourhoods in the county, until they reached Batavia 
Center, a distance of eight miles. More than t wen tv people saw them as they tramped 
along the highway that bright autumn day. 

I hey met a farmer who was going to the cider mill with a load of apples. He stopped 
and talked with them, while they stood beside bis wagon and ate apples. They chatted 
with a woman who was at work in her door-yard near the road. 

The red bundle, and the red bound - satchel, made them conspicuous, and they were 
apparently well-scanned by all who noticed them. When they reached Batavia it was 
nearly dark. They took supper there at the country tavern. After supper they threw 
dice on the counter at the bar to determine who should* pay for the drinks. 

They then arranged with the landlord to take them as far as Bronson .station on the 
railroad. In payment for their supper and ride they gave their host a five dollar bank 
note. It had been torn and patched in a peculiar way,and had other marks upon it by 
which it was readily identified. At Bronson they got out of the wagon just where the 

highway crossed the railroad, and with their packs on their backs started west on the 
railroad track. 


The larceny was committed on Saturday. On the Monday or Tuesday following, two 
young men were arrested at Sturgis who were supposed to be the criminals. Sturgis is 
the second station west of Bronson. The parties arrested were brought to Coldwater 
and put in jail, and a number of parties who had seen the thieves as they tramped through 
the county on the Saturday previous, came to town and identified the men arrested as the 
men whom they had seen. Among those who so identified them was the old landlord who 
had given them their suppers and driven them to Bronson. 

An examination was had before a justice and they were bound over for trial in the 
Circuit Court. They loudly protested their innocence, but the testimony was so strong 
against them that hut little attention was paid to their story. Lockwood identified the 
note that was paid to the hotel man, and a score of witnesses including the landlord, iden¬ 
tified the prisoners as the young men who carried the red bundle and the red bound satchel. 

The prisoners were without money and compelled to lie in jail a number of weeks 
before their trial came off John W. Turner was appointed by the court to defend the 
prisoners. Twenty witnesses on the part of the people swore they had seen the actual 
thieves, and were ready to testify to the identity of the prisoners. Some time during the 
progress of the trial, Mr. E.G. Parsons, one of the counsel, whispered to the prosecuting 
officer, and said : “ I have just been informed that the old landlord has been looking at 

these boys since they were brought in the court room, and has made up his mind that he 
was mistaken when he said that he saw them before, and that they arc not the boys who gave 
him that fiv' dollar bill. What shall we do about it ?” The prosecutor answered : “We 
must put him on the witness stand to identify the bill at least. Afcer asking him the 
necessary question about the note we will then ask him if he did not see the prisoners im¬ 
mediately after their arrest, and if he did not then—while the transanction was fresh in 
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Sergeant Ballantine relates the following incident of a curious mis¬ 
take committed by the judge:— 

“In the course of my criminal practice, I appeared before Mr. Brodrip 

for a client who was suggested to be the father of an 
infant, and about which there was an inquiry. 
Mr. Brodrip very patiently heard the evidence, and' 
notwithstanding my endeavours, determined the case 
Afterwards, calling me to him, he was pleased to 


Mistake by a 
judge. 


against my client. 


bis mind-identify them as the men who had taken supper at bis house and whom be bud 
driven to Bronson. u 

The landiord was eaUed and examined He readily identified the patched banknote. 

rtn** r"" “? r-r* r r r 1 r.*sr 

don t believe it now. I have been looking at them since I sat here and f dnn’i hni’.w 
they are the men. However, I could tell if I could see the la Pest ' 0 ne\ L “? 
about his hand?" was asked. “Well.” said the old man ‘•thehovsthrew Hi n L What 

that night at my house, and the tali one laid his hand on the counter right mide'r The 
lamp, and I noticed a peculiar scar on the back of it. J am ship tint i . 

that hand again anywhere. The taller of the prisoners was know^as 'S immy ' 

Mr. Turner at once said to bun: “Slimmy, walk up there and show vour hand ” He got un 
with some reluctance, and much Hushed. He put his right hand upon Hm . got u l’ 
the witness. “Ob.no," said the old landlord. “It was the loft Z ^ n!!l 
left band. The witness alter deliberately adjusting his spectacles took the h-Ti UP »' S 
the forefinger, turned the back of it to the light, and exclaimed ’"Mv God thT ” P fT 
hand! 'Jhe hand was examined, and a V-shaped scar was found i T A Is f the 

finger. It was, as the witness had said, a peculiar looking scar J The welt or* Pdfrl^nf 
the scar, stood well above the surface of the hand, and was verv rod ’ ° F td,=e 


why sentence should not be pronounced upon him, he declared that nnVl^T 
purported larceny he was in Niles, a hundred miles from Lockwood’* hn, ° dd n °f - he 
questioned further by the court, he said that on that day he went out fron?*ri" b ? 1Dg 
neighbouring village; that on his return he caught a span of run ,w-,v h f ° *\ to 1 

to a certain liveryman in Niles, whom he namedV ?hat after4LrinTfh B ?* " 
stage overtook him, and he rode into town with the driver He mined th ? 

gentlemen of Niles whom be said he knew, and several of whom dec's red «’ rom,nent 

that day, Judge Bacon told him he lived in Niles, and that he would m-fk he saw ou 
respecting these things, and if he found they were true, he would n Wnf inqU ‘ r,e , s 
or ask the governor to pardon him. “But," he said, "you have had , , ‘r 3 ’ 

trial, and have been convicted on the testimony of a large number of " !nlarkabl > r f “ lr 

witnesses. And now I should be more inclined to believe vour ° ry res i )Ccta ^ Ic 

the testimony of the landlord relating to the scar on your hand ’’ When theTi T™* l0r 
propounded to the other prisoner, he declared that on the day of , r qU ? stl0n was 
South Bend, Indiana; said his occupation was peddling jewelry h T h? ?° Was *“ 
ou that day at the hotel, and spent the day in his ord,nary business hdd Mistered 
1 lie sentence was three years lor each of the prisoners in tho sr \tn nr,* , t 
son. Some time after their imprisonment, Judge John ii Shipman now S °| U ^ 
lawyer at Coldwater, was employed in their behalf. He at once secured l n „ P v mme,,t 
which Judge Bacon granted a new trial. They were broucht hnA-r i 1 I0US ou 
tried in May, 1869. where ‘ Slimmy ” in the presence of his counsel ^ 

prosecutor, made a statement substantially as follows - That his l!S b - s 1 1 cnff and 
was finishing furniture ; that one day while engaged in L second“Cy of"t ^ V'*™ 
new man brought some furniture into the room, whom ho at once remomhek , sU ° P m 
acquaintance who had always been said to resemble him the speaker) " n ?. d dS dn old 
into h,s mind that that was the man who had stolen Lockwood's goods He said h! 
a piece o paper and wrote on it, " I am here because you stole thn.e ™ ? took 
Lockwood s house south of Coldwater ’’ This he ul iccr whnr ( . tl * °‘ so goods out of 

he returned to the room. When the priso^i'^udW. knew at on™ thTbe wa “ "T 
That evening when the prisoners were waiting for supper he got near t h f L, nght ‘ 

talked with him freely— the a,an admitting the larceny, and gw ^ , and 

it was accomplished. b g ine details as to how 
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say, ‘You made a very good speech, and I was inclined to decide in your 
favour, but you know I am a bit of a naturalist, and while you were 
speaking I was comparing the child with your client, and there could be 

no mistake, the likeness was most striking.’ ‘Why, good heavens!’ said 

m mi ^ ^ ___ _ ____ _ _ _ _ _ _ _ — ^ 

The attendance of this man from Jackson as a witness in the case was secured. 
During the second trial he was placed directly behind the prisoners. The case was 
tried thoroughly, as in the first instance. All the witnesses were again brought in, and 
all, including the landlord, swore very positively to the fact of identity. But when 
Mr. Shipman came to make the defeuce he proved an alibi for both of his clients so 
completely and conclusively, that the jury rendered a verdict of not guilty, without delay. 

There was no doubt left in the minds of all who heard the trial of the innocence of 
the accused. “ Slimmy ” was in Niles, as he had stated to the court. The books of the 
livery stable man, and the testimony of a number of witnesses proved this beyond "a 
shadow of doubt. That the other man was in South Bend w-as equally clear. The hotel 
register showed his name recorded among the names of the other guests at the hotel. He 
was also identified by the landlord of the hotel and other parties living at South Bend. 

Now comes the curious coincidences of this case. The men who broke into Lockwood’s 
house, and stole his goods, were both young men iiifhout b ards , One was tall, slim man, 
with a V-shaped scar on his left hand, back of his forefinger. The other was a short, 
thickset man with red hair, and spoke with a brogue. The innocent men, who were arrest¬ 
ed were both young men without beards, One was tall and slim and had a similar scar 
on the back of his left hand. The other was short, thick-set, with red hair, and spoke 
with a brogue. '1 he thieves went from Bronson west on Saturday evening. The innocent 
men w T ere arrested at the second station west of Bronson on the Monday or Tuesday 
following. 

It is of interest to know* that both of the actual thieves were sent to prison for other 
crimes before the innocent men had been acquitted. One, as already stated, was sent to 
Jackson ; the other was convicted of some felony, and sent to one of the prisons in 
Indiana, The innocent men were incarcerated in all about six months. 

The keen skill and courage of the prosecution in daring to swear the landlord first is 
commendable, r l he humane language and bearing of the court was noble, and the final 
victory of Judge Shipman was a work of charity that entitles each actor in this strange 
case to lasting honour. Referring to this case, Justice Donovan remarks, “ Remarkable 
as the story sounds, there is no question of its reality.”—(Donovan's Skiil in Trials, 
135, etc.) 

Mistaking one person for another sometimes causes the most comic situations. Here, 
for instance, is a curious blunder into which Timkins fell:—“The shaded lights, music in 

the distance, sweet perfumes from the costly flowers about them 
Uuinorou?. —everything was just right for a proposal, and Timkins decided 

to chance his luck. She was pretty, which was good, and also, he believed, an heiress 
which was better. 

“Are you not afraid that some one will marry you for your 
Courting the wrong girl. money?” lie asked gently. 

“Ob! dear, no,” smiled the girl. “Such an idea never entered 

my head!” 

“/• L! Miss Liscombe,” he sighed, “in your sweet innocence you do not dream how 
coldly, cruelly mercenary some men are.” 

“f erhaps 1 don't, ’replied the girl calmly. 

“I would not for a moment have such a terrible fate befall you,” lie said passionately. 
“You are too good—too beautiful. r lbe man who wins you should love you for yourself 

alone.” 

“lie will have to,” the girl remarked. “It’s my cousin Jennie who has the money— 
not I. You seem to have got us mixed. I haven’t a penny myself.” 

“Oh—er!” stammered the young man, “what pleasant weather we are having, aren't 
we?’’ The above tale recalls the good story told by O’Connell concerning Lord St. Leonards, 
•who when Lord Chancellor of Ireland, was fond of visiting lunatic asylums. The 
Lord Chancellor made an arrangement with Sir Philip Crampf.on, the Surgeon-General,to 

visit, without any previous intimation, a private lunatic asylum 
Humourous —Mistaking at Finglas, near Dublin, r ome wag wrote to the asylum that a 

Lord Chanccl'or for a. patient would be sent there that day , “a smart little man who 

thought himself one of the judges or some great person of that 

sort ” and he was to l e retained by them. The doctor was out when the Lord Chancellor 
arrived He was veiy talkative, 1 ut the keepers humoured him and answered all his 
questions He inquired if the Surgeon-General had come. r ihe keeper replied: “No; but he is 


lunatic. 


v.l 
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I, ‘my client was not in court. The person you saw was the attorney’s 
clerk! And such truly was the case.” 28 ' 130 

The following incident is related by Mr. Robinson in his Bench and 
the' Bar:—A queer scene occurred at one of the evening sittings which 
may be worth recording. Serjeant Arabin had come down from the 
dining-room, with the alderman on the rota, and they took their seats 
upon the Bench, the countenances of both bearing testimony that their 
afternoon’s carouse had not been a light one. The prisoner first upon 
the list was in the clock, and the prosecutor was in the witness-box, so 
that all was ready for the trial. There was no counsel in the case, and, 
that being so, the judge always examined the witnesses from the written 
depositions which were taken by the magistrate and returned to the court 
by him. Now Arabin was very short-sighted, and also very deaf. On 
this occasion he unluckily took up a set of depositions which 'had no 
reference to the prisoner at the bar; the charge against him being that 
of stealing a pocket-handkerchief, while the judge’s attention was fixed 
upon a charge of stealing a watch. Holding the abortive writing close 
to the light, and peering at it through his spectacles, he began his exa¬ 
mination. 

Judge.—‘Well, witness, your name is John Tomkins.’ Witness.—‘My 
lord, my name is Job Taylor.’ 

Judge.—‘Ah! I see you are a sailor, and you live in the New Cut !’ 
Witness.—‘No, my lord, I live at Wapping.’ 

Judge. ‘Never mind your being out shopping. Had you your watch 
in your pocket on the 10th of November?’ Witness.-‘I never had but 
one ticker, my lord, and that has been at the pawn-shop for the last six 
months.’ 


Judge. ‘Who asked you how long you had had the watch? Why 
can’t you say yes or no? Well, did you seethe prisoner at the bar?’ 
Witness. ‘Yes, of course 1 did,’ said the witness, in aloud tone of voice, 
for he began to he a little confused by the questions put to him. 

Judge.—‘That’s right, my man, speak up and answer shortly. Did 
the prisoner take your watch?’ Witness (in a still leuder tone).—‘I don’t 
know what you’re driving at; how could he get it without the ticket? and 
that I had left with the missus.’ 


Arabin, who heard distinctly the whole of the last answer, threw 
himself back in his chair, adjusted his glasses, and glared at the witness- 
box with a look of disgust. At last he threw down the depositions to an 
elderly counsel, who was seated at the barrister’s table, and said : 


expected immediately. 


., . ely.” “Then I shall inspect some of the rooms till he arrives ” “Oh *ir~' 

said the man, “we could not permit that at all.” “Well, then, [ will walk awhile in 
garden. “We cannot let you go there either,’’ said the keeper. “What!” said hp 
“don’t you know I am the Lord Chancellor?” “We have four more Chancellors 
already, was the reply. He got enraged, and they were thinking of a strait waistcoat 

^ k,!y bir . Fha Compton arrived. “Has the Lord Chancellor come 
jet? said be. 1 he man burst out laughing, and said: “Yes, sir, -we have him safe- but ha 
is by far the most violent patient in the house.”-(Green Bag, Vol. XIV pp. 90-911 * 

(28-30) Ballantine’s Experiences 71. * * 
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W hn^ r ' Ryland ’ 1 7 ish you would take fois witness in hand and see 
whether you can make anything of him, for I can’t.’ 

Now Ryland had been dining at the three o’clock dinner too, and he 
was never behind-hand in doing honour to the civic hospitality. He 
stood up, stared ferociously (for he had a countenance that could do it to 

X"!; wi '” ss ' an<1 ' turai ” g roun ' i ,nd ,ookine "»** 

“My lord, it is my profound belief that this man is drunk!” 

• " lt ’* ?■ T a .? abI ! °T CidenCe ’ Mr - Ryland *’' the judge, “that 

is precisely the idea that has been in my mind for the last ten minutes. 

It is disgraceful that witnesses should come into a sacred court of justice 

STrrt t T ° f lnt °? ati0n -” Then ’ leanin S °ver his desk 
to the deputy-clerk of arraigns who was seated below him, he said, ‘Mr 

toThis^cLal’i”c, ”" W ‘‘“ SS °” e '“ r ‘ hiDg ° f eW9 " MS - Va »" 1 

.ha wiZ?",tsXtutrr„ d o ; . ,he mis,ake ™ s 

“ Human memory is treacherous. Few things remain in it without 
Mistakes of memory, receiving <color from existing impressions or ex 
, . Periences, and from other remembered things. No 

man s memory is an empty receptacle ; it contains many things, and all 
things that enter it take color, and, indeed, often take form, from the 
things already there. What memory receives it-appropriates • but 
generally, the appropriation merges and mingles the new things with the 


An amusing anecdote is told of a very amiable and, withal, a very 

modest widow in New Jersey. Soon after her hus¬ 
band paid the debt of nature, leaving her his legatee, 
a claim was brought against the estate by his bro¬ 
ther, and a process was served upon her by the 
sheriff of the county, who happened to be a widower 
of mi ddle age. Being unused at that time to the forms of the law, though 


Mistake caused by 
misunders t a n d i n g 
words used in a con¬ 
versation. 


(31) Robinson’s Bench and the Bar, 37. (32) Elliott, 257. 

Q —“ What’s that piece of cord tied around your finger ?»* 
A-—“ My wife put it there to rfinind me to post her letter 
. . „ Q.—“And did you post it?” A.—” No, she fojgot to 

glV6 lt tO D16« 


A double forgetfulness, 


Q.—“ Officer Gillespie, wbat can the court do for you this 
Testing tl.o wit at ss’s morning V” A —“ This woman, your honour, wants her husband 

memory, arrested for non-support.” 

Q.— Well Madam, what did your husband do ?” 

A.—“He forgot to give me bis pay envelope Saturday night.” 

4 ‘ But this is ODly Monday,” remarked his honour. 

“It’s the beginning of a bad habit,” replied the woman. 

“ Well,” replied bis honour in a sympathetic tone, “ Perhaps your husband had a 
bad memory ; it may be pure forgetfulness on his part.” 

“ Bad luck to him, your honour, he TcnicmUis the cay he first met me, the day he 
proposed, the day of our wedding, my birthday, and the age of the Laly when he cut his 
first tooth. Do you call that a bad memory ?” 

His honor acknowledged defeat and granted the warrant.—(16 Green Bag, J71), 
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Mistake caused by 
the peculiar mental 
attitude of the wit¬ 
ness. 


in the protracted trial that followed she had ample opportunity of 

acquiring experience, she was much alarmed, and meeting, just after the 

departure of the sheriff, with a female friend, she exclaimed with much 

agitation, “What do you think? Sheriff Prince has been after me!” 

t Well , said the considerate lady, “He is a very fine man.’’ 

t But he says he has an attachment for me,” replied the widow. 

“Well I have long suspected he was attached to you, my dear.” 

‘‘But you don’t understand,—he says I must go to court.” 

“Oh! that’s quite another affair, my child; don’t you go so far as that, 
it is his place to come and court you.” 33 

A half-dozen witnesses, summoned to prove a lower value of a 

parcel of land applied for as an exemption, were 
ordered out of court when the trial commenced at 
the instance of the creditor?, who alleged a higher 
value. When the first was called in, he answered 

n . that ,he land was worth °nly eight dollars per acre. 

On the cross-examination he was asked how did it compare in quality 

and value with that of A, of B, of C, and so on through a round of'many 
than the li^h V1ClnUy ' ^ ^ the ' and in <luestion a Httle better 
as to sales of those parcels within the last four or five years and he ba,I 

to admit that twelve dollars per acre was the lowest price that 
had brought, and that the whole of the land sold ata 'd about fiftee" 
oUars per acre. When he answered on his examination-in-chief that 

the land was worth only eight dollars per acre, being a nlantor hi 
as his reason that he considered no lands in that region worth ’mom for 
farming purposes. But being asked by the adverse nartv if it f 
worth what it would command in the market he answered T T 

^ he E v d e mUted th f a * U W ° uld probab, y bring eighteen dollars p^acre if 

.nd ...I , , WiU,CS “ S wkh *" w. y , 

(33) 3 Green Bag, 24 g7 ~ *____ 

(34- Reed, 292. 

the l h carTos V ;uYl W ^ y n‘ lfe%^‘ t re rs No in 

-- t0 ^ " eC,a, **. ****** man in 

fort a few words of com -' 

the world" ’ my maD ’ yOU 11 soo “ b ° al1 r, S ht - Keep on smiling ; that’s the way in 

:: tbc youth ’ s:id,y ‘ 


sm 


44 Th • \ tuu vicar. 

iling thB 0th " heat6d,y ’ “«•- ‘^ough 


.h. T XZ‘",V.'ta «r “>■ *“«■ 

-n. »*,sas^ar-sa: 

dubiish^d*^ttt n rat t : Cd ’ Pe^l ° 1,, '' ,hich was left undisturbed by ,be proof 


Mistakes caused l>v errors 
in recording. 

ble.” 


M'PL A 111 x l an: 

lady lecturer on drew wore nothing. That was remarkable. 
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CHAPTER VI. 

BIASED WITNESS. 

“The easiest person to deceive is one’s own self.” (Buhoer Lytton.) 

“We keep the faults of others before our eyes; ours behind our backs,” (Seneca,) 

‘Passion and prejudice govern the world, only under the name of reason.” (John 

Wesley ,) 

A witness may be said to be biased when his relation to the cause 

Biased witness. or *° parties is such that he has an incentive to 

exa ggerate or give false color to his statements, or 
to suppress or pervert the truth, or to state what is false. 1 

Bias is that which excites “a disposition to see and report matters as 
they are wished for rather than as they are/’ 2 

In the words of Graves, J., bias is “ a particular influential power 

w ich sways the judgment; the inclination of the mind towards a parti¬ 
cular object.’’ J 

Peihaps the most subtle and prolific of all the “fallacies of testimony” 
arises out of unconscious partisanship. It is rare that one comes across 
a witness in court who is so candid and fair that he will testify as fully 
and favorably for the one side as the other. 

It is extraordinary to mark this tendency we all have, when once we 
are identified with a “side” or cause, to accept all its demands as our 
own. To put on the uniform makes the policeman or soldier, even when 
himself corrupt, a guardian of law and order. 4 

There are several things which frequently affect testimony un¬ 
favourably. We may mention bias first. Relatives 
Bias in witnesses. and intimate friends; classes in society arrayed 

against one another in feeling, as whites and Ne¬ 
groes in the Southern State of America, or members of different religious 
denominations and political parties all over the country; the employee 
where his master is touched; in this manner, there are a lot of in¬ 
fluences which lead a witness into errors. 5 

(1) Deering v. Winona Harvester Works, 155 U. S. 286, SOI. 

(2) Johnson v. Van Velsor, 43 Mich. 208. (3) Ibid. 

“.Men’s faults seldom to themselves appear.” (Shakespeare,) 

“Give me that man 

That is not passion’s slave, and I will wear him 

In my heart’s core, ay! in my heart of hearts. Shakespeare, [Hamlet.) 

But; ochl Mankind are unco weak 
An’ little to be trusted; 

If self the wavering balance shake. 

It’s rarely right adjusted. ’ (Burns.) 

(4) Wellman, 151. (5) Reed, 289. 
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! 7n ° r SayS = Almighty God has planted an instinct 

of self-preservation, a bias, if you will, in the heart and mind of all the 

sons of men, which mahes them do as well as they can for themselves 

S r „n C1 t w mStanCeS With ° Ut d ° ing Wr ° ng ’ ifc is true - but nevertheless 
ght up to that narrow and sometimes vibrating and obscure zone where 

ight, to ordinary mortal vision, scarcely ceases and wrong hardly begins 
h‘ S applies to the testimony of witnesses in court. An interested witness 

.s, „5 ,s ;‘ orr ,h ,i b j st bQ °“ fot his 

tone and flavour all his own-and still not lie. He only unconsciously 
ightens the color. All men perceive such natural bias, actually feel it 

and w 6 /- lf n0t an Unerring instinCt ’ and know how to deal with it 
and what discount to allow for it. To banish it from the courts would be 

divTne ”« men 0V6r again ’ ^ make th6m n0t Partly human but wholly 

ing T.^ thiS8Ubj0Ct Moore in his great work on Facts, has the follow- 

When an observer is imbued beforehand with a confident belief as to 

. Prepossession caus- ^ ^ sitmHon signifies, or that such and such 
mg error in observa- a s are constituents in a transaction or event tn 

t,0n ' Wh !° b . be directs b « attention, there is a strong 

of his senses will be interpreted so as to conform to the belief nrl/ 7 

ZZv lho f * c,s ""»««* b *»» 

rrf» se s tob. It T" bS self ‘ possessed - sagacious, and wisa if ho 

■tatadby Mr. Justice Grier' “ Tell lZ,J ,hs‘ riki "e | 7 

h. is ac 9 „,i„ t e,| „„b has been fo ged ' s, f h ?.. P,! T nS *”"’*<* 

ten, he will be astute enough to fang! t’ a- “ ’ mne caso * out of 
Belief that there were R „oh , y he dlscover s some marks of it.” “ 

=r« 

observer’s false nreconpo,V 0 rt ™ i • " 1 they had seen. An 

erroneously to the idemitv nf C ° ncluslon m! W caus * him to testify 
man believed that ano^ Per3 ° nS ° r ° bjeCts fhat he h as *een. if I 

- Ss^rttrlci^Y^ the 

January, 1907, Vol.Via r p Ur f 5 m 0ur Courts ” by Hon. W. J. Gaynor, Bench and Bar 

S w'-ii'T*«* ■*- , he s „.„. 

n "m w *"'-> * 11013 *“'" ’• 3 «*'.» Rep. », 
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was extremely unusual to see an iceberg, a vessel ran into one 
because her lookouts believed it was a cloud until too late to avoid the 
consequences of their error. 11 Witnesses on a schooner sighted another 
schooner approaching at a considerable distance in the night, and con¬ 
cluded that the latter would pass. “Thereafter, in the darkness of the 
night, seeing her coming nearer and actually coming in contact, 
it seemed to their eyes certain that, after they first saw her and formed 
their judgment of her course, she must have changed and did change/' 
and they so testified. Bat she had no motive for luffing, and her wit¬ 
nesses testified that she did not change her course. The court said it 
was far more probable that the witnesses on the former schooner, “misled 
by their previous judgment,’’ ascribed the near approach of the other to 
a luff, “without which they thought she would have cleared them/* 

than that the witnesses who denied luffing testified falsely or were 
mistaken, ” 


An excellent example of errors that occur because the observer 
allows his attention to flag after he feels that he knows what is being 
done, is given by Professor Thorndike. Repeat to a group of people the 
lines below, he says, and you may be surprised to find the changes 

unnoticed : 


“Mary had a little lamb 
Its fleece was white is snow; 

And every pair that Mary went, 
The lamb was sure to go.”is 


On this subject Reed in his Conduct of Law Suits says -“There are 
two kinds of troublesome witnesses whom you will have to encounter in 

Reed’s observations tlie conducfc of a cause,—those who say too much and 

those who say too little. Of these by far the most 
difficult to deal with are your over-zealous friends,—your witnesses who 
prove too much. A very little experience will enable you to detect these 
personages almost at a glance, certainly after a few sentences. They 
usually try to look wonderfully easy and confident; answer off-hand with 
extra-ordinary glibness and give you twice as much information as you 
have asked for....Keep such witnesses closely to the point for which they 
are required and having got from them just what you want dismiss them, 
right thankful if they have not done you more harm than good.*’ 14 


Wellman’s advice. 


“It sometimes happens that a witness is actuated by really strong 

motives, such as revenge or hatred. If suspicions 
are aroused in this regard, the advocate should 
endeavour to ascertain what the motive is. By watching carefully he 
will usually discover a difference in tone or manner when speaking from 
his particular motive. He will lay particular stress upon such parts of 
his testimony which he may think are most damaging, and he will display 


(11) The Arizona, 5 Prob. D. 123. (12) The Elizabeth English, 8 Fed. Cas. No. 4, 360, 

(13) Elements of Psychology (2nd Ed.), p. 37. (14) Reed, 264. 
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his satisfaction in his manner and facial expression. By exposing to 
the jury any such strong motive on the part of an opposing witness an 
examiner has gone a long way toward neutralizing the effect of any 
adverse turn he may have given to the evidence.” 15 

“Ihe importance of ascertaining the motives of a witness believed, 

Elliott’s remarks. wit ^ reason > to be improperly or corruptly influenced 

or biased by them, is so manifest that there is little 
need to do more than suggest it. Jurors are not likely to believe that a 

witness has fabricated his story, or has wilfully evaded the truth, or has 

unduly exaggerated it, unless there appears to them to be some reason 

for his doing so. It is well to show interest, bias or prejudice at the 
earliest point practicable in the cross-examination, and to make it as 
prominent as possible. This is plain enough, but it is not so easy to 
point out the method of doing it in every case. There are, to be sure, many 
cases, where enmity, kinship, intimacy in business or social relations, a 

unity of belief and interest, or the like, are known, where the work is 

plain and free from difficulty, but there are other Cases where the work is 
perplexing and hazardous. If a witness whose motive is hidden, and not 
discoverable so as to be contradicted by other evidence, is directly asked 
as to its existence, he will, with some show of indignation, very likely, 
deny that any improper motive influences him, and will profess that 
there is no reason why ho should do otherwise than speak the truth. In 
some instances such a witness can be nettled into protesting too much 
but in most cases this cannot be successfully accomplished. Whether it 
can or cannot be, can be only determined from the manner of the witness 
and the nature of his testimony. In case of doubt it is better to resolve 

against making the attempt. Another course is to approach the subject 

of motives obliquely and indirectly, and, by getting at the associations of 

the witness, his general prejudices, his habits of thought, and the like a 

track may be struck which will lead to the discovery of the motive which 

influences him Where this course is adopted it is, in general, better to 

eave the facts for comment in argument rather than venture a direct 
question on that point. 


A discussion of the things that create bias or prejudice would, it is 
obvious, be out of place here, but it is not irrelevant to suggest that some 
men are influenced by causes that to more liberal men seem utterly 
inadequate and insignificant. It i s a mistake to suppose that only the 

; mmant Passions, such as love, anger or revenge, move men to give false 
testimony for, subtler influences are often the causes of untruthful testi- 

. /' ThlS “‘ lllustrated m cases of class against class, such as the 

lessor against the lessee, in cases of sufferers from a railroad accident 
against the corporation, in cases of the men of one faction of a neighbour 
^ “ disagreement on a mere abstract question against the partisans of' 
the ot her faction. It !s in c ases where this subtle influence is at work that 

(15) Wellman’s Day in Court, p. 201. ~ 
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the task of cross-examining as to motives needs to be done with great 
delicacy and care. In such cases a direct question would sometimes be 
fatal to the purpose of the examiner, since it would seem to the jurors 
that a motive founded on a cause so insignificant would not lead men to 
give false testimony. There is, too, the risk of running counter to the 
prejudices of sonic of the jurors, who may yield to the same influences 
that the witness does, and should this occur the result would be that a 
mere passive opposition would be stirred into active hostility and stub¬ 
born lesistance. Where there is danger of such a result, better no ques¬ 
tions, direct or indirect, upon the subject of motives.” 16 

A witness moved by interest, bias, or prejudice, needs incessant 
watching, for, unless checked, he will give inferences whenever he thinks 
it will aid the party with whom he is in sympathy or injure the party 
against whom he is biased. Where, therefore, the witness is strongly in 
sympathy with the adverse party, it needs close attention to keep him 
from foisting his inferences and opinions on the jury. These sometimes 
do harm, for they go to the jury as facts, and, mingling with the other 
evidence in the case, give it a color that sometimes very much augments 
its strength. 


“A witness whose bias or passions induce him to put forth his 
inferences and opinions as facts will acknowledge them to be such with 
reluctance; but a self-deceived and honest witness will readily admit his 
error when it is pointed out to him. In cross-examining a witness of the 
latter class who has testified with fairness and candour, it is just as well 
to plainly exhibit to him his error, and ask its correction. With a witness 
of the former class a different course must be pursued. He must be made 
to state each specific fact and not be permitted to explain or enlarge, 
nor allowed to give answers not strictly responsive to the questions 
propounded to him. When the facts are thus brought out in detail, then 
it is sometimes well enough to put it at him with something of sternness 
if he has slated opinions and inferences instead of facts. Of course, 
where the inference follows so closely and so surely from the fact, it 

would be useless to attempt to exhibit the error in blending fact and 
inference.” 1 


Illustrative eases. 


A person brought an action against a railway company for damages 

for injuries received through falling between the 
platform of a station and the steps of a railway 
carriage, alleging that the company were negligent in allowing such a 
space to exist—about one foot. The case for the company was that the 
platform and the step were safely constructed, and that the plaintiff was 
himself guilty of negligence in not taking care when he left the carriage.” 

The plaintiff was cross-examined. 

Q—“ You say you left the carriage carefully when the train was at a 
stand-still and it was daylight ? ” A.—“ Yes.” 


( 16 ) Elliott, 250-251. 


(17) Ibid, 253. 
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Q.—“ Then how was it that you came to miss the step ?” A._“ It 

was too narrow.” 

Q You think it should have overlapped the platform ?” A.—“Yes, 
or been nearer to it.” 

Q* T)° you know that thousands of persons have used that plat¬ 
form daily since 1870 ? ” A—“Perhaps.” 

An d ^at no accident has been traceable to the station or the 
carriage? ” A.—“ Perhaps.” 

The next witness was a surveyor, who swore that a distance of a 

foot between the step and the platform was dangerous. On cross-exa¬ 
mination :— 

Q.—“ What experience have you of railway ? ” A.—“ Well, I am 
share-holder in one or two,” 

The other witnesses were left severely alone. Plaintiff lost the 

T 


case. 


I 8 


This was a case in which an omnibus company was sued for 

damages on account of the'omnibus having run over the plaintiff. Alfred 

McCall, counsel for the company, cross-examined the plaintiff. 

Counsel —“Now, sir, isn’t it a fact that every single share-holder in 
this company is a nominee of your own?” 

Witness—“Perhaps—but—“ 

Counsel.—“Answer the question. Yes or no. You say ‘Yes.’ Now 

let me ask : Was not every penny-piece of the director’s qualification’ 
found by you?” 

Witness.—“Yes.” 

Counsel.—“I put it to you, that so far from its being the fact that our 

omnibus ran into you, it was you by your gross carelessness that ran into 
the omnibus.” No answer . Vi 

In the following excerpt Mr. Warren tells how a witness was effec¬ 
tively committed against his bias. 

“An action was pending upon a promissory note for a large amount 

Certain precautions had been S iVen to lender by the principal 

that may be observed debtor, and the defendant (his aunt) as his surety 

cross-examination Tf The former became insolve.it, and the payee im- 
biased witness. mediately sued the surety, who was a responsible 

. person. The plaintiff, however, found himself sud- 

thT ofTheTr? 'TV™ 5 difficulty in showing ,hc signature to be 
that of the defendant, whose niece, it seemed, had signed it, in her aunt’s 

ame and by her express direction. The former was now disposed to 

deny having had authority for doing so; and no one else had been present 

at the time of the signature but the insolvent principal debtor whose 

JainT-ff’ T eXpe ° ted t0 be als0 hostile ' lt suddenly occurred to the 
paintiffs attorney, m this dilemma, to go to the insolvent Court anH 

ppose the insolvent’s discharge in order to have the opportunity of 

examinin g him quietly upon the matter, without his being aware of tb ? 

»*• t - m 
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true object.. This was done; and there was adroitly extracted from 
unsuspecting insolvent, upon oath, a clear acknowledgment that he had 

eard the defendant authorize her niece to affix her aunt’s signature to 

he note, and he had seen the signature affixed accordingly. A day or 
wo afterwards the astounded insolvent was served with subpoBna to jLve 
this fact on the trial of the cause; and the instant that the defendant’s 

d^oHh t t n that , c,rcumstance . they succumbed; and on the very 
day of the trial when the cause was on the eve of being called on, the 

defendant unexpectedly submitted to a verdict by consent for the 

amount, .hich was du !y paid. But for this ingenious manoeuvre the 
plaintiff would, in all probability, have been defeated 

Probably the most common mode of securing doubtful testimony is 

to have the wttness repeat it in the presence of persons of good character. 

The fear of be.ng contradicted by them will generally keep him to this 
narrative. 

And we suppose that every careful lawyer can recall some instance 

m his practice when he took time by the forelock and obtained from an 

anticipated witness a letter stating what he would testify, before any 

warping influence had begun to wo,k on him, and he afterwards saw that 

the witness regretted writing that in which the truth was poured out so 
unrestrainedly. 

You will now and then have an opportunity of taking an affidavit to 
support the allegations or a bill in equity, or an answer thereto, by which 
you have the affiant put himself down in black and white, 

A person once professed himself ready to support certain statements 

in a bill for injunction which I had every reason to know were true- but 

he was sent off in order to consult a memorandum and refresh’ his 

memory of other facts which it was desirable to prove. During his 

absence he fell under hostile influences, and when he returned he could 

recollect nothing at all. Had such an affidavit as he could then give 

been promptly taken at first, a most material preponderance would have 
been gained for the complainant.” 

(20) Reed, 74. 


A Foldier’s testimony against 
a comrade In the army. 


Soldiers are very loyal to one another and never, if they 

Sin P t^ b,y e n ldc tbe questions, give detrimental evidence 
against one another. 

In Vera Cruz the judge advocate had an unwilling witness on the stand, and when be 
asked him to repeat for the third time just what had happened and why he did not know 
what or who struck the native policeman, the following took place- 

T . h f, d beon 011 lib * rty ’ . th * t T hrec , of , us / We was coming back to the barracks. 

Private Wheatberspoon on the right I on the left; and Private Fagan, the accused in the 
middle. ’ 

“We were singing, and finally Fagan jerked us back and said, ‘Oh, look!’ We stopped 
and we saw he was lookmg up at the big clock in the tower. It was five minutes before 
passes expired. Fagan says, ‘What shall we do?’ We said we didn’t know Then he 
says, 4 1 haven't hit anybody yet, have 1?’ We says, ‘No.’He says, ‘Don’t you think it would 
be good thing for me to hit somebody?’ And I says‘Yes’. And he says “Sure you aint’t 
kiddin’; it’d be all right, you think?” And I said sure it would be all right’ joking of 
course. 

“He says no more then, and we started to sing again: and in the middle of the next 
block we met a big civilian and Fagan—-Private Fagan broke awav from us and walked up 
to the big civilian and says, ‘Shall 1 hit him?” Isaid, ‘Sure, hit him.” still joking, of 
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Bias influencing re- A New York Law y er tells of an old woman in 

ception and apprecia- that town who was present at the making of her 
tion of evidence. husband’s last will and testament. 

Now,'* said the lawyer engaged to draw up the instrument, “state 
just exactly what is owing you.” 

“Henry Wharton owes me §500,” said the old man in the bed, “and,” 
he added, with a racking cough, “Wallace McIntyre owes me $200.” 

“Good!” exclaimed the wife. “Rational to the last !” 


Bias caused by 
pecuniary interest. 


“Richard Smith owes me $90,” continued the 
sick man, 

“Very rational,” said the wife. 

^ To Patrick Casey I owe $900—” b?gan the sick man. 

Ah, interrupted the wife. “Hear him rave!”" 1 ' 22 


course, and never thinking he would do it. Fagan looked up at the civilian again and 
then finally said, • No, I won’t hit him.’ 

“We started for the barracks again and as we came around the corner there stood 

one of th° se native Mexican policemen asleep like a stork, about a foot from the stone 
wall of the building. 

“ I kept on walking but Private Fagan stepped back, and then we heard a terrible 
crash against the stone wall, and then we looked back and I saw the policeman out iu the 
middle of the street holding his jaw and trying to stop himself. I didn’t see anybody hit 
the policeman at all. I don’t know what hit him, but I did see that little boy across the 
street playing with some paving stones.’* 

“ You don’t know, then, whether it was the accused that hit the policeman with his 

st or it it was the little five-year-old boy across the street that threw one of those paving 
stones and hit him.” 6 

“ No, sir. I couldn’t swear because I didn’t see it.” 

“ That is all. Cross-examine.” 

N ow, when you turned around and saw that the policeman had been struck, were 
you surprised or astonished ? ” asked the counsel for the accused. 

n * certain ly was astonished,” instantly answered the witness, 

lnatisall, announced the counsel. 

t Why were you astonished V ” quickly snapped the judge-advocate. 

? C0U . s . e ^' s such a sraa11 man I never suspected he could hit such a terrible 
oncef too’far. ^’""Green 6 Bag 455? suddenly ■»* caught his breath-he had gone 

dra wipT nir a 0 fa■ * n ******* witness to give an entirely favourable answer. If he is 
even though fni , ablG answer as that P revioU3 harm is neutralized, or positive good, 
perhaps a not f very grcat 111 ^gree, is accomplished, be content. There are 

favourablv Zl tllZ Wltu8 1 sses ?° eatireIy candid and fair that they will answer as fully and 
ever mavi? s i de f? fo . r tbe ot i ier ' but tbe rule 1S decidedly the other way. What- 

fact is that ?v!° Q f ? r . tb8 . do3ire or witnesses to benefit the side that calls them, the 

number of cases that ei X>° Sir ° 10 t Sreat major,ty of cases - Xt is true * in f *r the greater 
partisan* H * ’ th 4 w,tn . esses , becom3 partisans. On the presumption that they are 

presumption c ( I^ s * examiner should act until something occurs to countervail this 

is this lhov'fo , ne rea . sou * perhaps, why witnesses, as a general rule, become partisans 

possible thpv wii| C ^ inp im i ented by confidence reposed in them, and resolve that, if 

speaking of° mI! d ? 110 u harin t0 the hestower of the compliment. We are not now 

like, but 8 of casG^wh^ro 0 ^° re 19 * deci f ed motlve « as bia s> interest, passion, kinship, or the 

than the other q ther3 13 n0 real reason why the one side should be favoured rather 

not always nor ind™ con3,dera ti°ns move men to befriend ono party and injure another; 

induein*thim fn , “ ducing th8m t0 tell a deliberate falsehood, but very often 

parts!here 3 1her^i ds 0111 e ^ b i 0 £ of the truth, evade parts of it, and colouf other 

party has had i D ° roason Xor Partisanship, except the simole fact that the adverse 

^hatof^ hflT bdence en ? ugh ia tbc witness to submit his iestimony to the jury as 

or prejudice since in^v^rv hy °u belief \ there shouId not be a single question as to motive 
fession of candour and • ° ry sac t* case tbe answ er will be, iq some shape or form, a pro- 

331011 or candour and impartiality.”—(Elliott 246.) 

(21-22) 26 Green Bag, 198. 
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Discovery that a witness has a pecuniary interest in the suit, which 

he attempted to conceal while testifying, is extremely prejudicial to 
iiis credit. 

Another instance is to be found in Wellman 34 :-"This was a suit 
brought to recover the insurance on a large warehouse full of goods that 
ad been burnt to the ground. The insurance companies had been un¬ 
able to find any stock book which would show the amount of goods in 

stock at the time of the fire. One of the witnesses to the fire happened 

to be the plaintiff’s book-keeper, who on the direct examination testified 
to all the details of the fire, but nothing about the books. Mr. Wellman’s 
cross-examination was confined to these few pointed questions* 

Q. I suppose you had an iron safe in your office, in which you 
kept your books of account?” A.—“Yes, sir.” 

Q.—“Did that burn up?” A.—“Oh, no.’’ 

Q.—“Were you present when it was opened after the fire ?” A.— 
“Yes, sir.” 


Q Then won’t you be good enough to hand me the stock-book that 

we may show the jury exactly what stock you had on hand at the time of 

the fire on which you claim loss ?” (This was the point of the case and 

the jury were not prepared for the answer which followed.) A.—“ I 
haven’t it, sir.” 

^Q. What, haven t the stock book ? You don’t mean you have lost 
it ? ” A.—“It wasn’t in the safe, sir.” 

Q—“Wasn’t that the proper place for it ? ” A.—“ Yes, sir.” 

Q* How was it that the book wasn’t there ?” A.—“It had evident¬ 
ly been left out the night before the fire by mistake.” Some of the jury 
at once drew the inference that the all-important stock book was being 

suppressed, and refused to agree with their fellows against the insurance 
companies.” 


ro Durant v : Ashore, 20 Rich. L. 184. A West Virginia darky, a blacksmith, 

hftrp?nfL anil i° Un K ' d a , cbaDge m h,s business as follows: “Notice-The co-partnership 
the firm ? e , and Mose Skinner is hereby dissolved. Those that owe 

t] ^ ose th ' dt the flrm owes wil1 settle with Mose”-National 
Corporation Reporter, 23 Green Bag 605. 

(24) Wellman, pp. 26. 


Value of testimony of 
biased wltncps facts v. opi¬ 
nion-judicial dicta. 


In regard to the testimony of a baised witnes the rule laid 
down by Sir John Nicholl and followed as “very high authority” 
by Dr. Lushington was that, in matters of opinion, such a wit¬ 
ness is to be distrusted; in matters of fact, to be credited. 

Judge Choate of the Federal District Court said that “in 


matters of opinion, as distinguished from matters testified to from personal knowledge, 
the interest of the party to the cause is much more liable to create bias and self-delusion.’* 
(Gilooley v. Pennsylvania R. Co., 10 Fed Cas. No. 5, 448b. at p. 418.) 

“Our opinions are much more frequently founded on prejudices, or biased by our 
feelings, than we are aware of ” (Clark v. Fisher, 1 Paige (N. Y.) 171, 173). 

“Men are very apt to believe what they wish, and opinions may he composed of very 
elastic materials.” said Judge Peters of Prince Edward Island. (Howatt v. Laird, 2 
Moore on Facts, p. 1227). 

“ All men are extremely liable to be biased in their opinions by their 
interest and their inclinations.” (Saunders v. The Hanover, 21 Fed. Cas. No. 12,374 at 
p. 532, per Hallyburton. J.) 



CHAPTER VU. 

EXAGGERATING WITNESS. 


Exaggeration 


in common talk 


Never make a mountain of a mole hill.” 

“Oh, what a tangled web we weave 
When first we practise to deceive !” 

(Scott —Mar mion.) 

The woman of Samaria affords a striking example of proneness to 
exaggeiate. When our Saviour told her she had had five husbands, she 
went into the city, saying, “Come, see a man, which told me all things 

that ever / did". 1 

On Boswell telling Dr. Johnson of an earthquake, which had been felt 

in Staffordshire, Dr. Johnson said to him, “Sir, it 
will be much exaggerated in public talk: for, in the 
first place, the common people do not accurately adapt their thoughts to 
the objects; nor, secondly, do they accurately adapt their words to their 
thoughts: they do not mean to lie; but, taking no pains to be exact, they 

give you very false accounts. A great part of their 

language is proverbial. If anything rocks at all, 
they say it rocks like a cradle; and in this way they go on.” 2 

We like to discover romantic features where they do not exist and 
we even prefer the recital of monstrosities and horrors to that of common 

every-day facts. This is implanted in the nature of 
every one, and though in some to a greater, in some 
to a lesser extent, still there it is. A hundred 
proofs, exemplified by what we read most, by what wo listen to most wil- 

iingly, by what sort of news spreads the fastest, show that the majority 

of men have received at birth a tendency to exaggeration. In itself this 
is no great evil ; the penchant for exaggeration is often the penchant for 
baiutifying our surroundings; and if there were no exaggeration we should 
lack the noJons of beauty and poetry. But in the process of the investi¬ 
gation of facts, everything bearing the least trace of exaggeration must be 
removed in the most energetic and conscientious manner; otherwise, the 
investigating officer will become unworthy of his service and even 
dangerous to humanity. We cannot but insist that he should not let 
himself slip into exaggerations, that he should constantly with this 

object criticise his own work and that of others;*and that he should ex¬ 
amine, with extra care if he fail to find traces of exaggeration. These 
creep in i n sp i te of us, and when they exist not one knows where they 
(1) St. John. Ch. IV. V. 29 

Advocate; 1B ° SWe11, V °'' VI * P ' 2?2 ’ ^ ^ ^ ° D FactS ' 207; Cox ' s 

Vol. XI—15 
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work‘with Ifl 6 °r y rG T Jy 18 t0 WatCh ° nes6lf ra0st carefully, always 

of exaggeration/” ° Ut ha ™ g the least 

Exaggeration is also a most common vice of the biased witnesses. 4 

Exaggeation on ac- lhey make mountains of molehills,” said Lord 
count Of bias. Stowell.’ “Although lhey may be honest in their pur- 

na)nro . , pose ’ said another judge, “ they cannot, while human 

or mining 111 tb nC ^ an ? ed ’ 0vercome the tendency to distort, magnify, 

suades.™ hS inCld6nts which they relate a® their interest per- 

A “feature often attendant on the trial of collision cases” is ‘a tendency 

Illustrative cases. ontheipait of the witnesses for both sides to exagge - 

la ^ e * n res P ec t to points supposed to be vital and con" 
trolling.” ' So in salvage cases the testimony of the salvors is a Priori liable 

Collision case?. ^ receive a coloring from the interest or feelings of 
. . _ the witnesses. They have a direct interest in magni- 

ying the difficulties and dangers of the service, because it is well under¬ 
stood by them that these are always taken into consideration in determin¬ 
ing the amount of the salvage.” 8 

If a biased witness testifying in impeachment of testamentary 
Probate cases. capacity had seen the testator a few times guilty 

. indecencies in the streets, he would club them 

together in his mind and would describe the conduct as a constant and 
perpetual habit. 0 

A woman testifying for the contestant of a will spoke of a lamp 
chimney which broke while the testator was intoxicated in his store. To 
emphasize the breaking of the chimney, and impress, if possible, the 
danger of the situation created thereby, she swore that it broke into “a 
thousand pieces.” Animadverting on this bit of hyperbole the court said : 
Common experience teaches that it would be a most unusual-indeed, 

almost miraculous—thing for a heated lamp chimney to break into a 

P leces - As we read the testimony, we involuntarily conclude 

that the witness did not mean her statement to be taken literally and 

yet the expression betrays a lack of exactness in truth, and a zell on 

behalf of the contestant’s case, which must affect the credit we accord 
the witness.” 

“Nothing is more deceitful than half the truth,” Ir and biased wit- 
nesses are much addicted to half truths 12 and false coloring of facts, 18 

(3) Hans Gross. 16-17, -~—— 

(4) Brauer v. Compania Navegacion, 66 Fed. Rep. 776 (78 1 ) 

( 5i ™ ar J? v -i Evans . 1 Hag. Cons. 35, 69. (6i In re American Board 70 ? Mp 79 

\l\ Steamboal Pleasant Valley, 19. Fed. Cas. No. 11, 226 (at p. 871) ’ ~ ’ 

(8) lne Elizabeth and Jane, 1 Ware, (U. S.) 27. v ' 

(9) Wheeler v. Alderson, 3 Hag Ecc. 574. 

Ill) MonL PliwCo.^.CaS, P - 637 ’ Per Chancell ° r MagilK 

111, B^vTc3 S N C -;.Et E i r 48 y ’ 83 ^ ^ *»• G35 ’ 



VIL] 


EXAGGERATING WITNESS 


i 


115 


A witness testified that a testator, on returning home at night, 
instead of ringing the bell, would throw stones at the house; the fact 
being that on one occasion, when he was locked out, he threw a stone to 
attract attention that he might be let in. 14 

“Those witnesses who are most positive of the fact are the most 
interested to establish it. ’ 15 They “swear strongly, and still there is 
lacking in their testimony that manner of statement which impresses 
belief.” 16 

Biased witnesses “may speak what is not true, by an indifference to 
exactness in what they do say.” 17 Thus, a party may swear on his 
motion for a new trial that he did not know he could prove certain facts 
by a witness named until a specified date ; whereas his conscience in 
thus swearing is satisfied by the mental reservation that he did not know 
until that date that the witness would recollect the transaction. 18 

The unconscionable impositions that biased witnesses will perpetrate, 
without subjecting themselves to punishment for perjury—impositions that 
can be detected only by extraordinary sagacity of counsel if it happens 
that the witness alone knows the truth—are well illustrated in the case 
of a contested will in Pennsylvania. ,y It was contended that the testatrix 
had conceived an insane hatred of her child, originating in causes which 
preceded his birth. As evidence of this uncontrollable hatred, a witness 
testified that the boy was shut up in a dark room with a shade over his 
eyes, which, the witness hinted, was intended to make his appearance 
eccentric. Yet, it was a fact known to the witness but not disclosed by 
him, that the boy was often tormented with weak eyes, and was even sent 
to the country to strengthen them, and that his confinement in a dark 
loom was an effort to relieve his sufferings, which was distorted by the 
witness into an act of barbarity. Surely, to such a witness the maxim 
Jalsus in uno y fait us in omnibus should be applied as unhesitatingly as to a 
witness who has corruptly testified to something entirely destitute of 
truth. i0 Such a witness is more dangerous than one who commits a gross 
perjury, which is frequently more easily detected and exposed. JI 

“And tbe parson made it bis text that week, and be said likewise 
That a lie which is half a truth is ever tbe blackest of lies; 
lhat a lie which is all a lie may be met and fought with outright, 

But a lie which is part a truth is a harder matter to light.” ** 

Pecuniary interest. Pccuniaiy interest of witnesses is apt to in¬ 

fluence them, unconsciously perhaps, to color 

(14) Bristed v. Weeks, 5 Redf. (N. Y.) 529, 538. 

(15) Wells v. Flitcraft, 43 Atl. Rep. 659. 

(16) Linscott v. Linscott, 83 Me. 384. 

(17) Patterson v. Gaines, 6 llow (U. S.) 550, 595. 

(18) Fleming v. Hollenback 7 Barb. (N. Y.) 27’, 277. 

(19 Foster’s Estate, 142. Pa. 51. 62. 

(20) Moore on Facts, p. 1233. (21) Ibid. 

(22) Tennyson’s Grandmother. VIII, 
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Exaggeration of 
values by experts in 
land acquisition 

cases. 


circumstances that favor their contention, and to regard as unimportant 

those which militate against it. 33 

“An interested witness will not, usually, be as honest and candid as 

one not so, was an instruction to a jury expressly sanctioned by the 
Supreme Court of the United States. 21 

Where witnesses prove altogether too much; 
How to deal with they should be encouraged and led by degrees into 
exaggerating w.tnes, exaggerations that will conflict with the cornnmn 

sense of the jury. 

“The downright liar should be encouraged to exaggerate the way he 
thinks the advocate doesn t want him to. He will soon be found stretch¬ 
ing his imagination to such an extent that nobody will believe a word of 

what he says It is an old saying that “a liar is not to be believed even 
when he speaks the truth. ,,2 ° 

Hawkins relates the following:-*! had a great many compensation 

cases, where houses, lands, and businesses had been 
taken for public or company purposes. They were 
interesting and by no means difficult, the great diffi¬ 
culty being to get the true value when you had, as I 

have known, a hundred thousand pounds asked on 

one side and ten thousand offered on the other. 

Railway companies were especially plundered in the exorbitant 
valuation of lands, and therefore an advocate who could check the valuers 
by cross-examination was sought after. Juries were always liable to be 
imposed upon and generally gave liberal compensation, altogether apart 
from the market value. Experts, such as land agents and surveyors 
were always in request and indeed these experts in value caused the 
most extravagant amounts to be awarded. Even the mean sum between 
highest and lowest was a monstrously unfair guide, for one old expert 
used to instruct his pupils that the only true principle in estimating value 
was to ask at least twice as much as the business or other property was 
worth, because, he said, the other side will be sure to try and cut you 
down one-half, and then probably offer to split the differences. If you 
accept that, you will of course get one-quarter more than you could by 
stating what you really wanted. No one could deal with the real value 
because there was no such thing known in the compensation court. 

On one occasion I was travelling north in connection with one of 
these cases, retained, as usual, on behalf of a railway company. In my 
judgment the claim would have been handsomely met by an award of 
£10,000, and that sum we were prepared to give. 

On my way I observed in my carriage a gentleman who was very 
busy in making calculations on slips of paper, and every now and again 
mentioning of the figures at which he had arrived—repeating them to 

(23) Matter of Lee. }8 At). Rep. 525 (at p. 534). 

(24j Carver v. Louthain, (8 Iud. 53U, 643, 5 -jO. 

(25) Wellman's Lay in Court, 202. 
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himself. When we got to a station he threw away his paper, after tearing 
up, and when we started commenced again, but at every stoppage on our 
journey he increased his amount. After we had travelled 250 miles, the 
property he was valuing had attained the handsome figure of £100,000. 

He evidently had not observed me. 1 was very quiet and well wrap¬ 
ped up. The next day, when he stepped into the witness box he had not 
the least idea that I had been his fellow traveller of the previous night. 
He was not very sharp except in the matter of figures; lmt his opinion, 
like that of all experts, was invincible. His name was Bunco. 

Q.—“When did you view this property, Mr. Bunco? I understand 
you come from London.” A.—“I saw it this morning, sir.” 

Q-—'Did you make any calculations as to its value Injure vou 
saw it?” 

This puzzled him, and he stared at me. It was a hard stare, but 
I held out. 

A.—He said, “No.” 

Q.-“Not when you were travelling? Did it not pass through your 
mind when you wore in the train, for instance -‘I wonder, now, what 
that property is worth,?”. A.—“I dare say it did, sir.” 

don’t dare nr, anything unless it’s true.” A.—“1 did, then, 
run it over in my mind.” 

Q* 1 dare say you made notes and can produce them Did 

you make notes? ’ After a while J said. “I see you did. You’may as 
well let me have them.” A---“I tore them up.” 

Q—“Why, what became of the pieces?” A.—“J threw them away.” 

Q. “Do you remember what price you had arrived at when you 
reached Peterbrough, for instance?” 

The expert thought l was some one whom we never mention except 
when in a bad temper, and he was m Jre and more puzzled when he found 
that at every stoppage 1 knew how much his price had increased. 

As the case was tried by the arbitrator and not a jury, my task was 
easy, arbitrators not being so likely to be befooled as the other form of 

nounil this arbitrator, especially, knew the elasticity of an expert’s 

opinion, and therefore 1 was not alarmed for my client. The amount 
was soon arrived at by reducing the sun, claimed by no less than £90,000 
us vantshed the visionary claim and the expert. He evidently had 
not been trained by the cunning old surveyor whose experience LJffi 

lm !° be m ° dcrate ’ and ask onl y twice as much as you ought to get « 
£ J n T r herClalm ' Whlchwas noless than £10,000, the jury gave 

£a00. Hits was a state of things that had to be stopped, and U could 
t°h n : y co b :“ PUShed " — - ^halfffi 

Sir Henry Hunt was one of the best of arbitrators, and it was difficult 
deceive him. It took a clever expert to convince him that a piece of 
land whose actual v alue would be £100 was worth £?0,000. 

(26. Hivvkiijs, 161. -—- 
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Sir Henry was sometimes a witness and as such always dangerous to 

the side against whom he was called, because he was a judge of value and 
a man of honour. 

One instance in which Mr. Hawkins took a somewhat novel course in 
demolishing a fictitious claim is, perhaps, worth while to relate. Mr. 
Hawkins relates the facts as follows :_ 

“T WaS ., S ° farback as the time of the old Hundgerford Market, 
which the railway company was taking for their Charing Cross terminus. 

ihe question was as to the value of a business for the sale of medical 
appliances. 

Mr. Lloyd was for the business firm, while I appeared for the com¬ 
pany. He had expatiated on the value of the situation, the highroad be¬ 
tween Waterloo Station and the Strand,immense traffic and grand frontage. 
To prove all this he called a multitude of witnesses, who kissed the same 

book and swore the same thing almost in the same words. But to his 
great surprise I did not cross-examine. 

Lloyd was bewildered, and said I had admitted the value by not 

cross-examining and he should not call any more witnesses. I then 

addressed the Jury, and said, “ A multitude of witnesses may prove any. 

thing they like, but my friend has started with an entirely erroneous 

view of the situation. The compensation for disturbance of a business 

must depend a great deal on the nature of the business. If you can carry it 

on elsewhere with the same facility and profit, the compensation you are 

entitled to is very little. I will illustrate my meaning. Let us suppose (hat 

in this thoroughfare there is a good public house—for such a business it 

would indeed be an excellent situation; you may easily imagine a couple 

of burly farmers coming up from Farnham or Windlesham to the cattle 

show and walking over the bridge, hot and thirsty. ‘Hallo!’ says one ; ‘I 

say, Jim, here s a nice public house, what d’ye say to goin’ in and having 
a glasvS o wine.’ 

With all ray heart,’ says Jim; and in they go. 

There you see the advantage of being on the highroad. But now let 
us sec these two stalwart farmers coming along, and—instead of the hand¬ 
some public house and the fine ale there is this shop where they sell 
medical appliances, can you imagine one of them saying to the other, ‘I 

say, Jim, here s a very nice medical shop; what do you say to going in 
and having a truss ?” 

ihe argument considerably reduced the compensation, but what it 
lacked in money the claimant got in laughter.” 

Sometimes I led a witness who was an expert valuer for a claimant 
to such a gross exaggeration of the value of a business as to stamp the 
claim with fraud, and so destroy his evidence altogether. 

Sii Henery Hunt used to nod with apparent approval at every piece 
of evidence which showed any kind of exaggeration, but every nod was 
worth, as a rule, a handsome reduction to the other side. 


(27) Hawkins, 183, 
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. *® h * n never for S et an attorney’s face who, having been offered 

±10,000 for a property, stood out for .£13,000. 

It ’was a claim by a poulterers’ company for eight houses that were 

taken by a railway company. I relied entirely on my speech, as 1 often 

did, because the threadbare cross-examinations were almost by this time, 

ings of course, as were the figures themselves mere results of true cal- 
culations on false bases. 

This attorney, who had, perhaps, never had a compensation case be- 

tore, was quite a great man, and took the arbitrator’s assenting nods as so 
much cash down. 

So encouraged, indeed, was he that he became almost impudent to 

S", fl ave me ?? httle ann0yancc b y his impertinent asides. At last 1 
looked at him goo 1-humouredly, and politely requested him, as though 

he were the court itself, to suspend his judgment while I had the honour of 

addiessing the arbitrator for twenty minutes, “at the end of which time I 

promise to make you, sir,’’said I, “the most miserable man in existence ” 

not Lr m* ll ? • th,S aPP ° aI by the arbitrator - who hoped he would 
not interrupt Mr. Hawkins. 

v. , As 1 ^proceeded the attorney fidgeted, puffed out his cheeks, blew out 
hi breath, twirled his thumbs as 1 twirled his figures and grated his 

had got'uo fo°°v ^ rr lGWayS ' WhilC 1 COncludcd a ,pt le Peroration 1 

Wblch was mercl y to this effect, that if railway com¬ 
panies yielded to such extortionate demands as were made by this attor 

shaU",, half r° f the P ° UltererS ’ COmpany ’ they would not leave their 

shareholders a feather to fly with. 

r he attorney tocked very much like moulting himself, and the end 
was that he got two thousand Pounds less than we had offered him in 
he morning, and consequently had to pay all the costs. 

able twrhfff"! 1 " 1111116 /' 31 " 168 thG followin S : - “It is somewhat remark- 
that the first Case of much importance in which I was engaged was 

Toning down points !“ ll f n Housc of Lor ^s, before a tribunal composed of 
of exaggeration. tae following noblemen: the Earl of Devon, chair- 

_ , man = Lord Lyndhurst, Lord Campbell, the Earl of 
Abnjll,' E,rl of Lonsdale, Lord Sudeley. Lord Mounlford, and other. 

Kr.S’ -4 ’ * WWM,. Miss 

Kroumk of • with a person named Samuel Brown, upon the 

flat the marriage* had not: °" h “ P ' >rt ' “ ooml “ nfel b T allogalion 

per annum in l f' lh ady Was P ossessed of a large fortune—£1 200 
old. whilst Brown C fifty^ ^ eighteen y<«™ 

thedisguLtofl yout Th 1116 him - much ’ 1 ^ to 

very willingly hive taken h^T"’ 1h °, SOn ,°f an aU orney, who would 
pwf H 4 wkins I,s 5 --jPja^and pr oba b ly, in the event oH he bi 11 
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having passed, would have succeeded in doing so. There was a 

formidable array of counsel in support of it—Sir Fitzroy Kelly, Mr. 

Rolfc, Sir John Bayley, Mr. Walford, and Mr. Austin. I was alone in 
opposition to the bill. 

Sir F. Kelly opened the case with a considerable amount of colouring, 
which was maintained by Esther under the examination of Mr. Rolt. In 
ray cross-examination I endeavoured to make her relate the facts in a 
natural manner, and to get rid of the exaggerations that had coloured her 
evidence in chief. Oilier witnesses were called, and Mr. Rolt having 
addressed the House in favour of the bill, the case was adjourned until 
the following Friday. On that day I was about to address their lordships, 
when the Karl of Devon interposed, and I copy from the ‘Times’ of 
August 11, 1848, the observations that he made:— 

He said that their lordships did not feel it necessary to call upon 
the learned counsel to address them. He had, in the first instance, he 
was free to admit, come down to the house with a strong bias in favour 
of the bill for annulling the marriage; but the evidence he had heard, and 
the able cross-examination of the learned counsel against the bill, had 
created a contrary opinion in his mind. In that opinion he was sup¬ 
ported not only by Lord Brougham, whom, in common with other learned 
lords, members of this House, he had consulted, but by Lord Lyndhurst, 
who had most carefully perused the whole of the proceedings in the 
Court of Chan eery, and had heard the arguments and evidence which 
had been offered at the bar of their lordships House, and informed him 
that there was not a sufficient case to sustain a bill for annulling the 

marriage of this young lady. From the Lord Chancellor he had also 
received a similar intimation. 

Such being not only his own opinion, hut that of his noble and learn¬ 
ed friends, lie fell it impossible for him to move the further progress of 
the bill.’ 

Ihe eminent physician, Dr. Locock, had been subpoenaed as a witness 
by the petitioner, hut was not called. 

At the end of the first day, Lord Lyndhurst came up to the bar of 

the House, where I was standing, mentioned that he had known my 

father, and paid me a kind compliment upon the mode in which I had 

conducted the case, concluding by asking me whether I intended to call 

witnesses; and upon my replying that it depended upon the result of a 

consultation, remarked, with a significant smile, ‘I do not think you 
will.’ 29 

Wellman relates the following :—A New York commission merchant 
. named Metts, sixty-six years of age, was riding in 

Wellman. Clte ^ a Columbus Avenue open car. As the car neared the 

curve at Fifty-third Street and Seventh Avenue, and 
while he was in the act of closing an open window in 'front of the 

(29) Ballautine, 121-122. 
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car at the request of an old lady passenger, the car gave a sudden violent 
lurch, and he was thrown into the street, receiving injuries from which, 
at the time of the trial, he had suffered for three years. 

Counsel for the plaintiff went into his client’s sufferings in great 
detail. Plaintiff had had concussion of the brain, loss of memory, bladder 
difficulties, a broken leg, nervous prostration, constant pain in his back. 
And the attempt to alleviate the pain attendant upon all these difficulties 
was gone into with great detail. To cap all, the attending physician had 
testified that the reasonable value of his professional services was the 
modest sum of §2,500. 

Before beginning my cross-examination I had made a critical ex¬ 
amination of the doctor’s face and bearing in the witness chair, and 
had concluded that, if pleasantly handled, he could be made to testify 
pretty nearly to the truth, whatever it might be. I concluded to spar 
for an' opening, and it came within the first half a dozen questions:— 

Q.—“What medical name, doctor, would you give to the plaintiffs 
present ailment ? ” A.~“ He has what is known as ‘traumatic microsis’”. 

Q.—“Microsis, doctor? That means, does it not, the habit, or disease 
as you may call it, of making much of ailments that an ordinary healthy 
man would pass by as of no account ? ” A.—“ That is right, sir.” 

Q*— “ I hope you haven’t got this disease, doctor, have you ? ” 
A.—“ Not that I am aware of, sir.” 

Q.—“ Then we ought to be able to get a very fair statement from you 
of this man’s troubles, ought we not ? ’’ A.—“ I hope so, sir.” 

The opening had been found ; witness was already flattered into 
agreeing with all suggestions, and warned against exaggeration. 

Q-— U us ta ke up the bladder trouble first. Do not practically all 

men who have reached the age of sixty-six have troubles of one kind or 
another that result in more or less irritation of the bladder ? ” A.—“ Yes, 
that is very common with old men”. 

Q- U You said Mr. Metts was deaf in one ear. I noticed that he 

seemed to hear the question asked him in court particularly well ; did you 
notice it ? ” A.—“ I did.” 

_ Q—“At the age of sixty-six are not the majority of men gradually 
failing in their hearing?” A.—“Yes, sir, frequently.” 

doctor, don’t you think this man hears remarkably 

well for his age, leaving out the deaf ear-altogether ? ” A.—“I think he 

does.” 

Q.—“I don’t think you have even the first symptoms of this ‘trau¬ 
matic microsis,’ doctor.” A.—“I haven’t got it at all.” 

Q.— You.said,*Mr. Metts had had concussion of the brain. Has not 
every boy who has fallen over backward, when skating on the ice, and 

struck his head, also had what you physicians would call ‘concussion of 

the brain?’ ” A.—“Yes, sir.” 

Vol. 11-16 
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that you have not 
“I have cured him: 


^ " But , 1 und f sto ° d you to say that this plaintiff had had, in addi- 
tion, haemorrhages of the brain. Do you mean to tell us that he could have 

ad haemorrhages of the brain and be alive to-day?” A.—“They were 
microscopic haemorrhages.” y 

flJv - 'A T -4UV,‘eM 0 ” e W0Ul<l Uv ‘ *° t ‘‘ l " 1 10 <W 

Q ~“ You do 15 °t mean us to understand, doctor, 
cured him of these microscopic haemorrhages?’’ A - 
that is right.” 

Q.—“You certainly were competent to set his broken leg or you 

wouldn t have attempted it; did you get a good union?” A._‘ Yes, he has 

got a good, strong, healthy leg.” 

Counsel having elicited by the “smiling method,” all the required 

admissions, suddenly changed his whole bearing toward the witness and 
continued pointedly: * 

Q.— And you said that 2,500 dollars would be a fair and reasonable 
charge for your services. It is three years since Mr. Metts was iniured 

Have you sent him no bill?” A.—“Yes, sir, I have.” 

Q—“Let me see it. (Turning to plaintiff’s counsel) Will either of 
you let me have the bill?” A.—“I haven’t, it, sir.” 

n WaS <he amount of il? ” A-—“One thousand dollars.” 

y._ Why do you charge the railroad company two and a half times 

as much as you charge the patient himself” A.-“You asked me what my 
services were worth.” 

Q.—“Didn’t you charge your patient the full worth of your services?” 
Doctor: (No answer). 

Q.— How much have been paid on your bill, on your oath?” 
A.— He paid me 100 dollars at one time, that is, two years ago; and 
at two different times since he has paid me 30 dollars. Counsel-.—' “And he 

is a rich commission merchant down town!” (And with something be- 

tween a sneer and a laugh counsel sat down.) 


(30) Wellman’s Cross-examination, 42-45. 



CHAPTER VIII 

TIMID WITNESS 


“ He either fears his fate too much, 

Or his deserts are small, 

That dares not put it to the touch 

To gain or lose it all.” (Kai( t vis of JDh-i drcsc — My dear and aidy Laic.) 

“ They should be well exercised before they arc brought into court and t ried with 
various interrogatories, such as are likely to Ic put by an advocate on the other side. By 
this means they will cither be consistent in their statements or if they stumble at all will 
be set upon their feet again, as it were, by some opportune question from him bv whom 
they were brought forward.” ( Quintilian , Institutes, V. 7, 11.) 


“The duty of every witness, sworn to speak ‘the truth, the whole 

truth, and nothing but the truth,’ is to observe strict- 

Causes of timidity ]y the oath he has taken. In the performance of 
in witness. J . 

this duty, the witness (an honest is meant, that is, 
one desiring to keep his oath) often meets with many difficulties; some 
emanating from himself, and others from the manner of his examination. 

Whether rightly or not, the witness may think his task full of em¬ 


barrassment and difficulty, because his examination is in public, before a 
tribunal presenting a grave and solemn appearance; before a large as¬ 
sembly of people, hearers and spectators, a scene perhaps wholly new to 
him. To him it may bo a trouble publicly to tell his story at all; but to 
make the matter worse, this story he is generally not allowed to tell in 
his own way, in the manner he would tell it privately among his friends. 
He usually finds he has to relate it only in his answers to questions put 
to him. This restriction laid on him at the outset, to relate his story by 
answers only, his discovery that he is not permitted to tell it in the 
manner he naturally otherwise would, wholly spoils the arrangement he 
has made in his own mind of the matters he has to tell, occasions a con¬ 
fusion of them and thence causes him embarrassment. He is unaccus¬ 
tomed to this mode of telling a story; and it can therefore be readily 
understood, that often his answers will stray from the strict limits of the 
questions put to him. 

To relate facts correctly requires in all cases some thought, and tho 
time necessary for it. And if the facts are not at once remembered in 
the order in which they happened, time may be required to sort and 
range them in their proper order. And suppose, in the case of a witness, 
they are already so ranged in his mind, it may be difficult for him, 

instantly on being questioned, to produce the particular fact, which the 
question calls for. At any rate, the ability to do this requires composure 
of mind, and a power of abstraction from irrelevant thoughts; and any. 
thing disturbin g tha t com posure or power is a hindrance to the witness.’ 1 

(1) James liam on Facts, 200-vUl. ” “* 
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off from !hffi he S f 6at l St ° f men haVe n0t be6n able t0 shake themselves 

Lords was constrained through nervousness to resume his seat, leaving a 
sentence uncompleted. John Philpot Curran, who was the greatest 
oiensic orator of his generation at the Irish Bar, and became eventually 

Master of the Rolls in Ireland, held his first brief in a Chancery Motion 

Lord rl 80 0 Tf rC T e WUh nervousness > that when Lord Lifford, the Irish 

and a fHe n nd e fi° •’ the papers fel1 fr0m his hand 

d a fuend finished the moving of the motion. Sir Michael O’Loghlin 

of 1 fte < Ton' 2 3 t ^ B d r ° n ° f the Iri8h C ° Urt ° f ® xc hequer and then Master 

V mC ° Urfc a m °tion which would have been granted as a 
ma t,r of course. Erskine, in his first effort at the Bar in the Greenwich 
Hospital case, has confessed that he narrowly escaped from a collapse 
and could only find courage by thinking that his children were plucking’ 

bread**’ ^ Clying t0 him that now was the time to get them 


Boswell in his life of Johnson has the following:—“Having talked of 
he strictness, with which witnesses are examined in courts of justice, 
Ur. Johnson told us, that Garrick, though accustomed to face multitudes 
when produced as a witness in Westminster Hall, was so disconcerted 
by a new mode of public appearance, that he could not understand what 
was asked. It was a cause where an actor claimed a free benefit, that is 

to say, a benefit without paying the expense of the house; but the mean 

ing of the term was disputed. Garrick was asked, ‘Sir, have you a free 

benefit? Yes. ‘Upon what terms have you it?’ ‘Upon—the terms—of a 

free benefit.’ He was dismissed as one from whom n® information could 
be obtained. 3 


htt ^ n }^ ls James Ram has the following suggestive remarks to make:— 

Here it is possible that Garrick was disconcerted, but his answer was 

strictly correct, although the court gained no information from it. He 
had the free benefit upon the terms of a free benefit. According to the 
above report, he was not asked, what those terms were. If the question 
had been put to him,— what are the terms of a free benefit?’—it is scarcely 
possible to imagine Garrick so disconcerted, as not instantly replying,— 
‘exemption from paying the expenses of the house.” 4 

(2) London I aw Times cited in the American Law Review, Vol. 88, p. 414. 

(3) Life of Johnson, by Boswell, Vol. IV, p. 266. 

(4) James Ram on Facts. 209 . A New Hampshire lawyer was defending a railroad 
in a suit brought to recover damages for physical injuries to the plaintiff. The latter 
was on the stand, and the lawyer was questioning him in a manner calculated to discon¬ 
cert and “rattle.” The witness stood it for a while, but finally broke out with : “Sir, I 
shall have to refuse to answer your questions unless you put them in a different manner. 
This is a positive injury to my nervous system, which at best is in a shattered condition. 

I am troubled, owing to my injury, with sclerosis of the spinal cord, and at this moment 
I can see you double, when the Lord knows it is enough to upset a man to see you once ” 
(Boston Herald cited in 18 Green Bag 182.) 
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On this subject a learned writer in the course of an article in the Com¬ 
monwealth Law Review* says:—-“From the time the average lay witness 
hears his name called by the Court orderly till he hears the welcome 
“That will do, thank you,” he feels uneasy, he perspires, his pulse in- 

Some observations CreaS6S ’ and somehow his nerves are not quite 
on witnesses and their steady. Is all this necessary and unavoidable? The 

ness-stand? 13 ^ Wlt " cour * ^ as ordered the witness to come at the expense 

of one of the parties, in order to tell it quietly and 
disinterestedly what he knows of a certain state of facts, or alleged facts. 
In theory the witness comes as a sort of friend to enlighten the Court 
with his knowledge. No liability, no punishment, no blot on his name 
will he incur provided only he speaks, and speaks the truth. That is the 
theory; but the treatment meted out to the average witness in practice 
hardly conforms to it. The witness knows what he has to go through, 
and hence his over-strung nerves, his panting heart. In other words* 
the witness knows that as soon as he pledges his solemn oath he will be 
regarded as fair game to be bullied and badgered by counsel for the 

opposing side, and, sometimes too, by the counsel who called him, who 

seeks to make him, by hook or crook, and what is called the art 

of examination and cross-examination, tell a story favourable to his 
contention. 

The witness is perfectly honest, but he is just an ordinary layman, 

unfamiliar with the ways of lawyers. The atmosphere of a law Court, 

breathed from the bald elevation.of the witness box, acts on him like 

some stimulo-sedative drug, exciting his brain and dulling his faculty of 
memory. 

Human testimony taken at its very best is by no means infallible 

A study of the mind Am ? n may be P° rfectl y honest, and in his own 
of the witness. nnnd quite certain that what he says is correct, but 

he reckons without taking into account (as indeed it 

R '‘Tf for hnn to do), his own unconscious prejudices, his liability 

to mistake, and the possible failure of memory, even assuming (he partb 

cular incident did indeed make the memory-producing impression on his 

brain A man s rehgious views, his political prejudices, his pessimism 

or optimism, his relation to one of the actors in the drama he is asked to 

relate, his age, his occupation, and a variety of other matters all affect 

his impressions and his memory, and necessarily colour his account 

A man gazing at an object through green glasses necessarily finds it 

co oured with green, and so eyes governed by a mind clouded with stromr 

religious, social, or political ideas record in the memory a necessarilv 
coloured account. necessarily 

Some men, like doctors and lawyers, are taught that no incident is 
unimportant, and they record as far as possible every incident, however 
small, m the drama enacted before them. The optimistic layman well 

satisfied With himself and the world, will take in only the broad outline' 
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leaving the minor ingredients to inference, or deeming them unworthy 

of notice, and so he will swear positively that such an incident did 
not occur. 


Sex and age are conditions which also powerfully affect the impres¬ 
ses and age. sions of evei 'y P^son. There is a vaster difference 

.... „ between the mind of a man and a woman than the 

difference of then bodily structure. A woman’s mind thinks quite differ¬ 
ently from that of a man. With her, love, charity, and maternal instinct 
play no unimportant part, and her sensibilities are more susceptible to 
shock. Unlike the man, she has not come to hand-grips with the rough 

problems of the world, where love and charily find little place; and her 

views of life and her ideals have suffered loss blunting. With her 
instinct to no small extent plays the part of cold calculation and logic! 
A man has great ideas, a woman profound sentiments. To a man the 
world is his heart; to a woman, her heart is the world.” 


But perhaps age plays the most influential part in the recording of a 

person s impressions. The contrast between a man in the prime of life 

with every faculty working at full pressure, full of worldly experience ’ 

thoroughly accustomed to and fully aware of all worldly ways, and a 

boy of from ten to fourteen years, or the old man in the sere and yellow 
leaf, is surely obvious and eloquent. 

The boy only past the age of childhood is just beginning to obtain a 

glimpse of the hitherto mysterious things of the world, and his capacity 

to comprehend them is growing. Life for him now holds a hundred and 

one absorbingly interesting things, which he eagerly devours. He 

regards his elders well initiated into these mysteries, with a kind of 

reverence and awe, and attaches a ponderous significance to their 

utterances. He is quick to observe anything extraordinary, and which 

fonneily fell beyond his horizon, and his observations form indelible 

impressions on his fresh and fertile brain. He regards honour as the 

soul of life, and would scorn to do anything mean, because it is mean. 

Tact, shrewdness, and perhaps cunning, he has not acquired. Ho would 

believe everything. Tennyson struck the keynote of such a life when lie 
wrote: 


“And because right is right, to follow right 
Were wisdom in the scorn of consequence.” 

The problems of the world as yet he has not seized, or only imper¬ 
fectly comprehends, and to the most trivial acts of his elders in pursuance 

of these problems he attaches undue importance. He is a child yet, but 
a child eager, alert, and hungering to be a man. 

Again a boy is the old man, but ho lacks the boy’s alertness and 
eagerness for the world. His passions are dead, his faculties dying. 
According as life has used him kindly or harshly he becomes an optimist 
or a pessimist : either not noticing or anxious to pass over disagreeable 
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events, or seizing on them ravenously and magnifying them into hideous 
proportions. 

1 he girl differs from the boy in that she is the embryo of a woman, 

and all her views and notions of life are coloured by her sex. The graces 

of tenderness, sympathy, modesty she lias learned from her mother, but 

she is human, and palpitating with life. Unlike her brother, she has not 

gone thiough the rough and tumble of a boy’s early school days, where 

infirmities of a body and ugly thoughts and conduct are openly exposed 

and denounced, and, if denunciation is resented, followed by a blow 

as a physical argument. She cannot and must not quarrel, since it is 

forbidden and she becomes more artful, tactful, and at the same time more 

deceitful. She feels her sex already, and matters of affectionate sentiment 

quickly impress her. She is alert to perceive and note incidents showing 

its existence between others, and longs for the day when she will observe 
it in regard to herself. 

Unlike her brother, she will secretly hate and concoct schemes and 

seek to substantiate them by lying against the objects of her hatred She 

too, is extremely imaginative, frequently mistakes the shadow for the 

substance, or flies to quite unreasonable conclusions from unimportant 

acts, and, letting her imagination get the better of her, positively asserts 

the existence of her conclusion, because of ac's which she thinks are 
indicative only of that conclusion. 

But, it may be said, thinking men are all familiar with these various 
idiosyncrasies of particular persons, and that may be admitted as probab. 
y true. The unfortunate point, however, is that counsel fail to male- a 
proper use of their familiarity with them when a witness is in the box 
under heir cross-examination, and immediately his story varies from 
what the concensus of previous witnesses have sworn, they frequently 
adopt an attitude that suggests to the witness the belief that he is lying 

Witness driven to tl,lf awed h ? his surroundings, he becomes excited 
Wild assertions. and, in his anxiety only to vindicate his voracity he 

nn .. ,. raal ^ s some wild and ridiculous assertions. The 
sarily duller “ COndition - a!ld of his faculties are neces- 

One cannot help thinking that if counsel only remembered that inch 
dents impress people differently, and that a line of examination or cross 

xamination which is highly successful with one man u not tQ 

indiscriminately applied to another, the result would be better testimony 
and seemingly contradictory statements would be easier to reconcile ” 

dames Ram in his work on Facts says:-It is obviously advantageous 

Method Of dealing ° Slde eyami mng its own witness that the wit- 

With timid witnesses. ness be m a composed state of mind, and free from 

-- - - any Cause 10 ruffle his ^MPer. The advocate thore- 

125-S. e0 ‘ B ' CUSSOn ’ m the Commonwealth- Law' Review cited in 7 C, LawTjo ur 
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fore examining him will probably think it to be his first care, to remove 
any timidity in the witness, to soothe all nervous excitement in him, to 
set him as far as possible at his ease. This may often be effected by, as 
an introduction to his evidence, asking him questions of his name, age, 
place of abode, and the like simple inquiries easily answered. Self- 
possession being infused into him at the outset, it will then be a chief 
object to sustain it, by throughout the examination addressing the wit¬ 
ness in a gentle, conciliatory tone and manner. It will plainly much 
assist to preserve the witness’s composure and self-possession to interro¬ 
gate him in words unambiguous and easily understood; and if the witness 
be of humble life, to make use of common and homely words likely to 
be most familiar to him; and, as occasion is found, to borrow and take 
advantage of provincial words and phrases, used in the place or district 
where the witness lives. And on this head it may be useful to bear in 
mind, that persons in a low station of life understand and use many words 
in a sense different from the common meaning of them among educated 
persons. The witness may not understand the expressions of the advo¬ 
cate, and, on the other hand, the advocate may not understand those of 
the witness. A provincial pronunciation of words is also a source of 
mistakes. 0 

On this point Harris says:—“A nervous witness is one of the most 

difficult to deal with. The answers either do not 
come at all, or they tumble out two or three at a 
time; and then they often come with opposites in close companionship; 
a “Yes” and a “No” together, while “I don’t know” comes close behind. 
“I believe so/’ or “I don’t think so,” is a frequent answer with this wit¬ 
ness, as it is with the lying and the truthful witness. They are all 
partial to this expression, but all from different and opposite motives.” 7 


Harris’ hints. 


“ Docility and friendliness of a witness are of the utmost conse- 
, . quence. And courtesy towards him is a probable 

Ram’s observations. , . , . , . , , 

means to obtain and keep them ; courtesy in words, 

voice and manner. Rudeness or incivility towards him is very likely to 

put him out of temper, to make him lay back his ears ; 

“ Like vicious ass, that fretting bears 
A wicked load, I hang my ears.’’ e. 


Little peculiarities of his nature must be humoured; his sense of per¬ 
sonal dignity must not be offended ; if he be deaf, or have an impediment 
in his speech, this infirmity must not be a subject of merriment; and if 
his voice be naturally or from timidity low, he should be gently, not 
roughly, exhorted to speak up. So, if the witness exhibit any clownish 
or awkward habit or manner, it may be better to let it pass unnoticed, 
than to attempt to correct it. _ 

(6) Ram on Facts, 206-207. 

(7) Harris’ Hints on Advocacy, 12th Ed. 81. 

(8) Hor. Berm. i. 9, 20. 
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It is a common practice to tell a witness, over and over again, to 
mind he is upon his oath. Few witnesses bear this repeated admonition 
patiently. But when used in moderation, and free from an angry tone, 
the witness has no reason to complain of it, for it is known that some 
persons will say what they will not swear.” 9 


Referring to this subject Reed in his Conduct of Law Suits has the 


Reed's remarks. 

Webster’s practice. 


following “ To return to the extra-curial treat¬ 
ment of timid witnesses, we give an example from 
Pie was fora will impugned on the ground that one 


of the three witnesses thereto was insane. It was notorious‘that this 


particular witness, a young man of morbid, if not unsound, mind of great 
sensitiveness, had once tried to drown himself. He was in so much men¬ 


tal commotion at the prospect of cross-examination as to this fact that 


the associate counsel had pronounced in favour of not calling him. But 
Webster insisted that he bo allowed to decide the true policy after he 


had talked with the witness. Pie contrived an interview. He won the 


young man’s confidence, and drew from him an account of his life, the 
attempted suicide, the hearty repentance, and the assurance of forgive¬ 
ness which he felt. The rest we give in the words of the great advocate 
as reported by a biographer. 


“When about leaving him I told him that I wished him, the next day 
when I would summon him into court, to go there, and consider me as his 

friend.I said: ‘You have the sympathy of everybody; and I wish you 

to tell, in answer to my question, the story of your life as you have told 

it to me, merely show to the jury and court the condition of your mind. 
You may feel absolutely confident that nobody shall harm you.’ He went 
into court the next day and told the story so eloquently that there was 
hardly a dry eye in the court-room. . . . When the young man had left the 
stand 1 felc secure in my case; and it was won upon that single point.” 10 

Farther observations A leamed WriteF 1,1 the C0Urse of article in a 

oil the same subject. recent Law Journal says:—“It should also be observ¬ 


ed by the young lawyer that in examining his own 
witnesses he should be careful in his manner. Witnesses are brought in¬ 
to court, very many of whom have never been in Court before—women 
particularly are naturally nervous and their surroundings are new. They 
are in a position where they are the cynosure of all observers. They are 
put there, and the solemnity of an oath of course has an influence upon 
them. The lawyer feels at home. He is not excited in any way. It is his 
profession. The witness from whom he wishes to elicit evidence to sup¬ 
port his case is excited, and he often fails to recognise that fact. The 
essential thing for him to do is to inspire that witness with confidence, to 
allay emotion, to satisfy the witness there is no cause for alarm, to feel a 
r ^^L ance u P on the counsel who propounds the question. 11 

(9) James Ram on Facts, UO. ~ (Po) Reed, Conduct ofL^s‘^7^' 

111) 4 Cr. L. Rev, 19, 


% 


Yol. 11—17 
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How many lawyers have we heard who propound a question and 
when midway in the question they will withdraw it and change it, thus 
confusing the witness and the jury. If the questioner does not know 
what he wants, how can the witness know what to respond? When the 
questioner puts forth a question and then stops short and says: ‘No I 
withdraw that, change that,’ there is uncertainty instilled into the mind 
of the witness, and we must recognise human nature. The witness must 
necessarily depend for guidance upon counsel; the client must rely upon 
his counsel and if counsel shows lack of confidence and self-possession, 
coolness and calmness of demeanor, how can the witness be expected to 
show it? It is so hard in practice for a lawyer—apparently hard—to put 
a clear-cut, concise question that admits of an answer without appearing 
to lead the witness or to suggest the answer. Then we come to the great 
point of cross-examination. Oh, how many men I have seen convicted 
on cross-examination. It is supposed to be a sword of justice, but it 

rarely is a shield. It should be a shield, but in practice it rarely 

• •• 1 2 
ever is. 

On this subject Elliott in his work on the Advocate says:—“To break 

Elliott’s advice. down or worry a weak or timid witness brings the 

advocate no credit, and does him no good. If the 
jury can see—and see it they generally do—that the witness is honest, 
their sympathies will go out to him to the sure injury of the cross-exa- 
miner’s client. It is natural for good men,—and such our jurors are in 
the main,—to take sides with the weak against the strong,—and the ad¬ 
vocate is to them the strong and the witness the weak,—except in very 
rare cases. On no account, therefore, is it politic to take advantage of 
the weak or timid, and certainly it is not defensible upon any honorable 
ground. To be sure, it is always just and always expedient, to show, if 
it can be done, that any witness, weak or strong, ignorant or learned, is 
mistaken or prejudiced, but he who does this by an exhibition of tyranni¬ 
cal strength will reap little benefit. David Paul Brown is right in say¬ 
ing, “Be mild with the mild, shrewd with the crafty, confiding with the 
honest, merciful to the young, the frail, or the fearful.’’ It is the gravest 
of all errors to let it appear that, by cunning, or by power derived from 
training or position, a witness has been mercilessly worried into confu¬ 
sion and error. In such a case, despite themselves, the jurors will cham¬ 
pion the weak and array themselves, against the strong. Fair play men 
applaud and even-handed contests men may possibly witness impartially; 
but contests of the strong against the feeble win friends for the feeble, 
and secure enemies for the strong. It is not a mark of ability to confuse 
the weak; it is an evidence of a want of sagacity.’ 1 3 

(12) 4 Cr, L. R. 19. (13) Elliott’s Advocate 235. 

A farmer in Disbrow, Me., recently discovered that a notorious character had hanged 
himself to a tree by the roadside and hurried to town to inform the authorities. « • » • 

Q. “Were you not afraid when you saw him hanging there?’’ asked the sheriff. A., 
“Oh, no,” said the old farmer, “I saw that be was safely hitched”. (?2 Green Bag 546). 




CHAPTER IX 
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“ Press not a falling man too far.’ (Shakes, care. Henry VIII.) 

“If they are alarmed or diffident, and their thoughts are evidently scattered, com¬ 
mence your examination with matters of a familiar character, remotely connected with the 
subject of their alarm, or the matter in issue; as for instance,—Where do you live ? Do 
you know the parties? IJow long have you known them? &e. And when you have restored 
them to their composure, and the mind has regained its equilibrium, proceed to the more 
essential features of the case, being careful to he mild and distinct in your approaches, 
lest you may again trouble the fountain from which you are to drink.” [Paul Brown's 
Rules). 


James Ram in his great work on “Facts” 1 says: —“ The witness, 
when he goes to be examined, takes it for granted he is about to relate 
certain facts, from which the pending issue proceeds, and these facts only; 

and 11 nevcr enters into his head, that questions will 

menTofwHneUs X . C,tC * be put to bim about cvcnls and matters, which form 

no part of his story, and which perhaps happened 
years ago, and long before the present subject of inquiry had any exis¬ 
tence. Such questions are, however, every day put, and of course they 
take the witness by surprise; and he is often not prepared on a sudden to 
recollect the matters so inquired into, and consequently any difficulty ho 
felt before in giving his evidence may by this means be (enfold augment- 
ed. On such an unexpected question being asked, it may well pass 

in his mind,—“I can say little more than I have studied, and that 
question’s out of my part.”' 

In a prosecution for high treason, a witness for the Crown would not 

expect to have questions put to him (as on Cross- 
_field ’s tr ial they were put to ihe witness Winter) 

U, Ram on Facts, 213-217. <2 Twelfth Night.-“ 

\ arious are the causes of excitement. Very many innocent men get excited and con 
fused under certain circumstances Here is an example from the life of Lord Russell 

It happened once Kays a learned lawyer writing of Lord Russell of Killowen in t'hl 

Law limes) when he had first come to London and was laying the foundS , f • 
great career that the future Lord Chief Justice went to the pit of a theatre The niece 
w_, s popular; the pit was crowded and the young advocate had only standing' room All 
of a sudden a man at h,s side cried out that his watch was stolen. .Mr RusseU and tw, 

other men were hemmed in. “ it is one of vou three ” crier! the . ana ,° 

“Well, we had better go out and be searched,” said Mr.Russell, with the ai^kiLss^Fmh d 
hat did not tail him ata trying moment amidst an excited crowd. A detective was at 
hand, and the suggestion was accepted. As Mr. Russell walked 01 P the irlou ( i J 

through his mind that if the man behind him had the stolen property lie would probably 
try t0 secrete it in the pocket of his front-rank man. Quick -is i ° probably 

Russell and the other man he apologized, and bade them go free. But Mr Russell ' 

he had taken many steps, reflected that he could not keep the watch lie ^ 

box office and explained with a courage on which he afterwards K-iid’li« Wt j Dt to tile 
greater demands, that though he did not take the watdi he had it rc,rel . y c *rerienced 

hand into his pocket and pulled out-a forgotten^ snufftx! ” 05 Green Bag”!)? ^ ^ 


Illustrative cases, 
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re ating t° a siHJe^titiQU 5 s t° r y, abQut a bewitched hare he was in the 

nabit of telling; a story having nothing to do with the trial except as it 
might affect the witness’s credit by suggesting his mental incapacity. 

D o you remember anything about the story of a hare : perhaps you may 

think it odd you should be asked that question ?’’ In this manner was 
tJie subject introduced to the witness. 3 

In a case of high treason a witness for the Crown would not expect to 
be interrogated (as on Hardy’s trial the witness Alexander was) about 
different masters he had lived with, a quarrel he had with one of them ; 
and about different visits (ordinary family visits) he had paid, to his 
aunts ; these things having nothing to do with the trial, except for the 

’s memory was weak on 
these points, it was not likely he could remember, as according to his 

evidence he did, a speech he had heard at a political meeting. 1 

Butler was placed at the table for examination. With a frankness 

which at once became his calling and character, Butler avowed his in- 

voluntai y piesence at the murder of Porteous, and entered into a minute 

detail of the circumstances, which attended that unhappy affair. All the 

particulars were taken minutely down from Butlers dictation. When the 

narrative w*as concluded, the cross-examination commenced, which is a 

painful task even for the most candid witness to undergo, since a story, 

especially if connected with agitating and alarming incidents, can scarce 

be so clearly and distinctly told, but that some ambiguity and doubt may 

be thrown upon it by a string of successive and minute interrogatories.’’ 5 

It is to bo feared that an object of a cross-examination too often is 
to raise a laugh or to betray ignorant witnesses into confusion and trifling 
mistakes. It frequently happens, that innocently enough, and through 
sheer bewilderment, the witness utters mistakes and contradictions, 
dangerous, if not fatal, to his credit, and, as a consequence, putting 
justice in peril:—“ Young Fuleher, however, got off .... He gave 
Counsellor P. one and twenty shillings to defend him; who so frighten¬ 
ed the principal witness, a plain honest farming-man, that he flatly con¬ 
tradicted what he had at first said, and at last acknowledged himself to 
be all the rogues in the world, and, amongst other things, a perjured 

• I I • 51 6 

villain. 

The temper of a witness is often tried, and his feelings hurt, by his 
cross-examination on his past conduct. He may have been charged with 
this or that offence ; he may have been in prison. Questions on these 
matters are often properly put with a view to see how far the witness is 
now entitled to credit; yet if the conduct inquired into is that of some 
years ago, and thus unlikely to injure his credit uow, it may be great and 
needless cruelty to bring again to light such bygone stains on his 

character. 


(3) Crosslield’s Trial, (taken by Gurney), p. 120. 

(4) Hardy’s Trial (taken by Gurney)^ Vol. IJ, pp. 227-240. 

(5) Heart of Mid-Lotbian. (0; Borrow’s Romany Rye, Vol. If, p. J40, ed. 1857. 
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Archibishop Whately, in his annotations on Lord Bacon's Essay 
on Judicature, expresses the following opinion on different modes 
of examining a witness:—“I think that the kind of skill, by which 
a cross-examiner succeeds in alarming, misleading, or bewilder¬ 
ing an honest witness, may be characterised as the most, or one of 
the most, base and depraved of all possible employments of intellectual 
power. Nor is it by any means the most effectual way of eliciting truth. 
The mode best adapted for attaining this object is, I am convinced, quite 
different from that, by which an honest, simple-minded witness is most 
easily baffled and confused. I have seen the experiment tried, of subject¬ 
ing a witness to such a kind of cross-examination by a practical lawyer, 
as would have been, I am convinced, the most likely to alarm and perplex 
many an honest witness, without any effect in shaking the testimony; 
and afterwards by a totally opposite mode of examination, such as would 
not have at all perplexed one, who was honestly telling the truth, that 
same witness was drawn on, step by step, to acknowledge the utter fal¬ 
sity of the whole. Generally speaking, a quiet, gentle, and straightfor¬ 
ward, though full and careful, examination will be the most adapted to 
elicit truth; and the manoeuvres, and the brow-beating, which are the most 
adapted to confuse an honest, simple-minded witness, are just what the 
dishonest one is the best prepared for. The more the storm blusters, the 

more carefully he wraps round hi n the cloak, which a warm sunshine 
will often induce him to throw off.” 7 

“Give him fair play,” said Lord Chief Justice Eyre to Erskine, 
when, on Hardy s trial, he was worrying the witness Alexander. 8 

Except in the case of a dishonest witness, one prepared to trifle with 
his oath, a witness may justly putin, and stand on, a right to receive 
courteous, or at least inoffensive treatment at the hands of his examiner. 
In his character of witness he is a servant to justice; by the sacredness of 
an oath he binds himself to speak the truth; and while he fulfils the duty 
so imposed on him, he is entitled to the respect, which, by the usage of 
society, the observance of any duty commands and receives.” 9 


Psychology Of an lf men perCGiv0 the most insignificant facts in 

excited witness. the most diverse ways, even when it is impossible 

that these facts should produce on the observer 
any emotion preventing him from observing with absolute calm, 10 
very much more will their impressions be diversified under cir¬ 
cumstances calculated to produce in the onlookers excitement, fear, or 
terror. “The fact is that in such a state they are absolutely incapable of 
obsei ving accuiately. If the statement of a witness appears improba¬ 
ble, arid if at the time of the occurrence he was in a state of excitement, 
his sto ry m ust b e c riticis ed with the most minute and scrupulous care. 12 

(?) Bacon s Essays, with Annotations by Archbishop Whately, p. 495, ed ~~ 

\6 f Hardys Trial (taken by Gurncyi, Vol. IT, p. 239. * * 

9) dames Ham on Facts, 213-217. (10, Moore on Facts, p. 749 

(11) Dr. Hans Gross, tb. (12) Ibid. p. 80. 
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Where a person receives apparently severe injuries, the witnesses 
present on the occasion, especially if they are women, may, in their 
excitement, mistake some of the details of the occurrence, and yet be 
correct in regard to the main important facts. 13 

“It is common observation that eye-witnesses to the whole or a part 
of an incident that occurs unexpectedly and is in a considerable degree 
horrifying in its nature, testify to or otherwise relate what they saw, at 
considerable variance with one another. And yet it has never been held 
that because they did so, they were unreliable or partial persons.’’ 14 
When the coffin of Mary Queen of Scots was opened, between 1830 and 
1840, it was discovered that she had at her execution received two strokes 


of the axe, one of which had only slashed the nape, 

ermr U s S of a excit C ed e pcr! while the second had separated the head from the 
sons. trunk. But we possess a series of accounts of that 

execution, dating from the period itself, all with 
abundance and exactitude of details, and not one of these accounts men¬ 
tions the first blow which merely injured the nape of the neck. Yet, 
judging fiora the careful way in which these accounts have been recorded, 
this detail would certainly have been reported had it been noticed by 
any of the spectators; but all were evidently in such a state of agitation 
that not even one of them observed the first blow, and all would probably 
have sworn in a court of law that only one blow was dealt. Dr. Gross 
states an analogous circumstance which occurred in his own experience. 
He was present at an execution at which for some reason or other the 
executioner wore gloves. After the execution he asked four of the 
officials who were present what was the color of the executioner’s gloves. 
Three replied, respectively, black, gray, white; while the fourth stoutly 
maintained that the executioner wore no gloves at all. Yet all four 
were in close proximity to the scaffold, each replied without hesitation, 
and all four are still perfectly confident that they made no mistake. 155 


In an action against a railroad company for alleged negligence of its 
flagman at a crossing in needlessly waving his lantern in front of a horse 
drawing a carriage in which were the plaintiff and another woman— 
whereby the horse ran away and injured the plaintiff—the occupants of 
the carriage, and also their husbands who were riding in a carriage 
ahead of them but looking back, testified that they neither saw nor heard 
nor had any knowledge of a train either approaching before the accident 
or at rest at the station beyond after the accident. The court said the 
contention that there was no train there was simply preposterous, because 
all the affirmative testimony in the case, including that of the plaintiff’s 
disinterested witnesses, proved in the clearest and most indubitable 
manner, not only that there was an approaching train, but that it arrived 


(13) Nephler v. Woodward, (Mo.) (J90G) 9b S. W. Rep. 488, 490 per ValJiant, J. 

(14) Washington Ice Co. v. FracJcy, 70 111. -App. 313, 316 per Shepard, P. J. 

(15) See Hans Gross 78, 79; also Moore on Facts, pp. 750, 751. 
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and stopped, and stood still, at the station, in full view of the husbands 
of the ladies, instantly after the happening of the accident.” Speaking 
of the testimony of the occupants of the carriages, the court continued: 

Charity requires that their testimony on this subject should be regarded 
as the result of the very high state of excitement into which they were 
naturally thrown by the occurrence of the accident. It was serious 
enough to distract the thoughts and the attention of the most self-posses¬ 
sed and cool-headed persons,” and in regard to the women, who were the 
immediate persons involved in the catastrophe, “the whole force of their 
consciousness would naturally be absorbed by the vivid and intense in¬ 
cidents of the perilous situation .” 16 

In the moment of excitement and alarm at impending collision, 
their attention would naturally be fixed upon the position of the ship, and 
not upon the manner in which she was lighted at all ,” 17 sail Chief 
Justice Taney in a collision case. 


Under some circumstances, however, excitement may whet the 
attention to a keen edge. Thus, where two persons were engaged in a 
spirited quarrel, and one of them afterwaids testified that he saw the 
other have a pistol in his pocket, but a bystander testified that, although 
he looked closely for the very purpose of ascertaining whether the man 
had a weapon, he did not see anything of the sort, the court credited the 
testimony of the affirmative witness upon the belief that considerations 
of his personal safety would naturally prompt him to be on the alert to 
observe such a sign of danger, while the other witness would not have 
had so strong a motive for close attention. 


In some other cases it has been observed, in effect, that the emotion 
incident to impending peril may not be the kind of excitement which 
confuses, but that which localizes the faculties to scrutinize the circum¬ 
stances of the threatened danger in order to avoid it . 10 

It is in moments of excitement and hurry, when our observation is 
distracted, that we are most subject to fallacious illusions of memory. 20 
Hence the unlikelihood of finding exact agreement among the witnesses 
of any exciting occurrence, a quarrel, a railway accident, a collision at 
sea, the incidents of a battle. 1 Mr. Kinglake, the historian, says “it com¬ 
monly happens that incidents occurring in a battle are told by the most 
truthful bystanders with differences more or less wide.” 22 In the attack 
on the great redoubt in the battle of Alma, a young officer, Anstruther 
rushed forward and planted the colors of the Royal Welsh—but where? 


401 p^Grc/n T* Phi,adel l )hia ’ etc ” R ’ Co - 162 Pa. St. 29, 35, 44; 29 Atl. Rep. 396, 397, 

(18) r Jtzgerald v. State, 12 (la. 213. 216. 

(19) See Moore on Facts, p. 753 . 

( 21 ) Minto Logic, Inductive and Deductive. 

( 22 ) Invasion of Crimea. Ill p. 124 . 


(20) Ibid. 706. 
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Some distinctly remembered seeing him dig the butt-end of the flagstaff 

into the parapet; others as distinctly remembered seeing him fall several 
paces before he reached it. 23 

A collision between ships usually takes place suddenly and unex¬ 
pectedly, and in the hurry, confusion, and alarm which it occasions there 
is no opportunity for ealm observation of what is occurring ; and when 
afterwards an endeavor!is made to recall the circumstances in their minute 
details, the hasty view of them which alone was possible is apt to present 
to the witnesses involved in the catastrophe opposite impressions which 
they believe to be recollections of the different occurrences. 

Generally the best the court can do is to extract from the consisten¬ 
cies and inconsistencies the truth as nearly as may be, without giving 
implicit and entire faith to the testimony of any single witness. 15 

Testimony of travellers injured at a railroad crossing may be rea¬ 
sonably or charitably reconciled with the contradictory testimony of 
other and more trustworthy observers by the supposition that the thoughts 
and attention of the former were absorbed in the peril of the situation. 18 

Where the captain of a vessel was murdered, “I was frightened and 

shook; I could not get out of the berth,'’ said one of the seamen in the 

course^of his testimony. “Under these circumstances,’’ remarked the 

court, “it is not very astonishing if he forgot many things that were said 
and done upon the occasion.” 27 


(23) Minto’s Logic, Inductive and Deductive, p 287. 

(24) The Nichols, 7 Wall. (U. S.) 661. 

(.?5> Green v. The Schooner Adelaide, Taney (U.S.) 575, 10 Fed. Cas No. 5,752, 

(26) Floyd v Philadelphia, etc., R. Co.,'162 Pa. St. 29, 29 Atl. Rep. 396. 

(27) Reg v. Dowsey, G Nova Scotia 93, 123, per.Dodd, J. 
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TUTORED WITNESS. 

“ I cannot tell how the truth may be; 

I say the tale as’twas said to me.” Scott (Lay of Last Ministrel) 

“ Though he endeavour all he can 
An ape will never be a man”((7. Wither) 


The value of the 
oath of a tutored wit¬ 
ness 


Proof of tution des¬ 
troys the testimony. 


Detection of tution by 
reference to the Ian- 
guage of the witness. 


Do you know the value of an Oath,”? asked the judge of the old 

Negro who was to be the next witness. 

Sir, I do. One of these lawyers gave me four 
. n . „ dollars for swearing. That is the value of an oath, 
ui dollars, Sir, and then there was consternation in the court room. 1 

_k° me y ears ago in the Superior Court 
or New London County, a witness whose first name 

testified tn « nn f • WaS Th0mas ’ and who wa s the son of the plaintiff, 
testified that h h ^ 1 ' Tlportant dafce> and on cross-examination having 

MS m *" 0rr “ *» by , mem Oran- 

Thepanerwi’ . ln \ e, wa ^ as l c ed to produce the paper, which he did. 

plaintiff’s hand Irfff ? *5° Cr0S!S ‘ examiner a "d read aloud. It was in 
i r t ^r i ^ and r daS l f 0lI °- do not forget. It 

e value of Tommy’s testimony was destroyed. 2 

In a case brought against the City of Boston 
or injuries received on the highway, because of an 
accumulation of snow and ice, the plaintiff was a 

bv her attornpv n T 0n T Wh ° had evide ntly been carefully coached up 

Phrases whth h g ; thered fr0m his disc “ of the ° a *° two legal 

P^es^chshe^ised in the following way. She had a very rapid 

Gr. Bag. 886. - 

usual question b^putto'th^Nel™ 3 “Do'vou know m”" 6 f magis f trato directed that the 

sly grin 
f0,ks 1 but 

to be sworn, c n oath 19 ? asked the judge of the colored witness about 

“ 1 know that alright,” 

" Yes, sir, I kSoVthat'alright ’ Judg?" 1 * tFUth and nothin e but the truth.” 

Stt'XWd S* f. ~ *»t «U U» trutb r 

T ” Yes, sir, Julgl,he f? U if y ° U do teU the ‘ruth 

I am all prepared for him and vo^ am Very much obliged to you Judee l,„t 

mixed up when that lawyer d not try to belp me - because I don't warin' J 

know he has got ready forme I tnl* 6 t0 asking me ‘hose quick questions th^r 
and I know just what I Save to say In t0 be very careful what I 2ay here J,Ss ' 

remember nothing about it " (25 Or. BagmT ° f 1 am sure 1 forgot and don't 

\t) o Green Bag 437 Th& 0 

were engaged on opposite 'sides TZ^e^nle Ma *>» and Webster 

V 01 . ll— 
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tongue, and it was impossible to stop her before she had done the 
damage. \ 

After the attorney had asked her the usual introductory questions, 

e stood one side with an air of satisfaction and said, “Now, Mrs.— tell 
the jury just how this accident occurred.” 

Well, I left my house and walked down the street, using due care 

and 1 stepped upon this ridge of hubby ice and fell down.” 

There was considerable amusement in court when Samuel H. Hudson, 

who appeared for the oily, began the cross-examination, which, in part 
was as follows: ' 

Q.—‘‘Why do you say you were using due careV’ A. —“Because I was ” 
, Q-—“But why do you use that expression rather than ‘carefully’ or 
careful?’ A.—“Because I am accustomed to use it.’’ 

Q—“You commonly use the expression 'due care ’ in your familv 
instead of the words ‘careful’ or ‘carefulness’?” A.—“Yes, most always’’ 

Q—“How about the word ‘hubby’; when did you first hear that word 
used? A.—“I don’t know.” 

Q. -“Wasn’t it in Mr.-* office ?” A.-“Why I hive used it all my 

life. 

Q.— “What do you mean when you say hubby ?” A.—“Why rough 
of course.” h ' 

Q—“And do you use that word in your family when you mean 
rough ?” A.—“Yes, most always”. 

Q.—“So you mean to give the jury to understand that when youspeak 

to your children, you use the expressions ‘due care’ and ’hubby’ instead 
of ‘careful’ and ‘rough”? A.—“Yes, certainly.” 

Q.—“And I suppose when the children start for school, yousav, Now, 
children, use due care and do not play with any hubby children.” ’ 

The laughter in the court prevented an answer, and Mr. Hudson did 

not insist on (he same when the presiding justice ordered him to proceed 
with the examination. 

In Ciispe s Reminiscences of a K. G., an instance is given where a 

By reference to the Ch ' ?d made an a PP are, ) tl y truthful and prepossessing 
method of narration. witness on examinalion-in-chief; but the opposing 

counsel said: Ido not propose to cross-examine 

the witness, but Jane, tell it us all over again, that’s a good child.” And 

she repeated her story word for word, thus giving the impression, which 

was true, that she had been coached up by her parents. 4 

Chief Justice Jervis, was trying a case in the 

detecting^ an* erring course of which a witness gave some evidence 
attorney. apparently fatal to the other side, and no witness 

was called to contradict the assertion. When 

the judge came to sum up he said, “I happen to have very acute hearing, 

and wh en the witness gave this evidence I disti nctly heard the leading 

(3) 13 Green Bag, 48. 


(4) Elliott, 238. 
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counsel on the other side whisper to his junior, ‘Tell our attorney to go 
out of court and ask Mr. C. if he can contradict this.’ Then I observed 
that the junior counsel, rather more cautious than his leader, wrote the 
question down on a piece of paper and passed it to the attorney, who 
thereupon went out of court, but did not bring Mr. 0. back with him. I 
suppose that Mr. Merewether knew by experience the extraordinary 
power of hearing with which I am endowed, and that is why lie was care- 
ful to communicate with the attorney in writing.” 5 

Leading questions addressed to a friendly wit- 

questions. y 6 ness w ^ cn he is testifying sometimes “tutor” him in 

a most flagrant manner. 0 

“Courts look with great suspicion upon the testimony of witnesses 

when there is reason to believe that they have been 

testimony. 0 wi,lhi e P u P ils diligently instructed by interested 

parties how to make their several testimonies fit in 
with each other so as to give united support to the cause and yet avoid 
the appearance of confederacy." 7 

For example, in considering the course followed to get together a 

Judicial dicta. host °[ w ‘tnesscs to prove testamentary incapacity 

* n a w 'd case, Sir John Nicholl, who was not only a 
celebrated jurist, hut a magistrate of transcendent sagacity in estimat¬ 
ing the value of testimony, spoke as follows : “A room is taken at ‘ The 

Ship in Distress, a tavern at ITorsley.lown ; there the witnesses at!end 
and arc entertained ; they talk (he milter over, a long hill is incurred 
the landlord and landlady are two of the witnesses; Mr Alder-on an 
interested party goes there frequently, and carries l.is own claret there 
How is the court to estimate the degree of reliance lo be placed on wi< 
nesses so got together and so brought forward? 

“ Witnesses whose memories arc prodded by the eagerness of inter- 
Faitui cases. csied parties to elicit testimony favourable to th-m- 

_ >t selves arc not usually lobe depended upon for ac-eu- 

ralc lnfoi maUon, said Mr. Justice Brown, speaking for the United States 
feupteme Oouit concerning the testimony of witnesses who professed to 

* vior 

ottered as a defense in a patent infringement suit.'" In these cases courts 
aie fully aware of the case with which honest witnesses can persuade 
themselves that they remember some bygone circumstance which they 
are ingeniously induced lo think that they remember." 1 - 

in still another patent ease the court said: “The memory of men is 

too briefed fleetmg^ tooeasily swayed by chance and by interest” to 

» ,r llCC : ri f t e Wjtfs “Life j u the I as" SS-5B.>' 
ib) \ anderbilt v. C entral it. Co. ?] N J I 67 f x \>\ i' 

(?) Mynn v. Robinson, 2 Hap Vcr is ,vn !p Al 1 ■ ]a ‘ v ' l ' 

1137 etc. ’ g * Ltc ' ,6y ’ 1J< l A -«r curium. On this point £c 

ib) Wheeler v. Alderson, 3 Hap y. r - , - Fl fr r 

(*•*) Farted Wire PaUul. 143 F S 215 hi , > f' 1 CC <: ... 

( 10 ; Hershty v. Blaktsly, 33 Fed. Kep. L ’ b ‘ r ' ' 


Mcore 
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permit the recollection of one or two witnesses, prompted by presently 
prepared pictures of the proof desired, to affect the validity of valuable 
patents that have stood unchallenged for years” 11 And in other and mis¬ 
cellaneous cases courts have expressed disinclination to rely upon uncor¬ 
roborated testimony of a witness where there is reason to believe that 
his recollection has become mixed with that of a party to the suit, or in¬ 
fluenced by suggestions from that source. 

An honest witness with a bad memory, not meaning to say anything 
beyond the truth, but wishing not wilfully to forget anything may 
readily confound what an interested party has told him with what 
he knows from personal observation. Children are especially suscepti- 
ble to the pressure of parties. 

In a case where a party had placed memoranda of the facts in the 
hands of witnesses, and it was urged that they testified in conformity to 
those papers rather than to their recollection, Dr. Lushington said: “I 
1 egret to say that I think it was not right or fitting that these proceedings 
should have taken place with the witnesses. I make allowance for the 
difficulty of procuring evidence under the circumstances; but if it is 
necessary that witnesses should be examined in this manner previously, 
it is more safely done by the proctor in the cause, one over whom the 
court has a control, than by the individual promoting the suit; and there¬ 
fore I cannot but express considerable regret that these witnesses should 
have had their memories refreshed in the way Mr. Williams (the party) 
thought proper to have recourse to. But I cannot for that reason travel 
to the conclusion that they have deposed entirely according to the tenor 
of the papers put into their hands.” (See 1 Curt. Ecc. at p. 609.) 

The mere fact that attorneys at law, in preparing their cases for 

trial, have talked with a witness, should not be pre- 

, 1 C y alk j l " e n 0 ‘t th taking sented to the i ur y a s ground for discrediting such 
tution from him. witness, for it is the duty of the attorney to learn 

from witnesses what testimony they can give, in 
order to enable him to conduct the trial on his part with expedition. To 
endeavour to learn from a witness, for the first time, on the witness 
stand, whether he knows anything of the facts at issue, would involve a 
needless waste of the time of the court. Nevertheless, the substance of 
the conversation had before the trial, between the witness and the attor¬ 
ney or others, in relation to the testimony to be given, is proper subject 
of inquiry and within the field of legitimate cross-examination, and it 
may be that the trier of facts will receive a strong impression that the 
vague and indistinct recollection of a witness has been pointed for the 
purposes of the case by the suggestions of counsel and that the latter con¬ 
trolled and mastered the memory of the witness. 12 

(11) Hallow Brake v. Interchangeable Brake 106 Fed. Rep. 693, 703. 

(12) “ A careful lawyer usually consults the witnesses to be called on behalf of his 
client, before placing them on the stand, but it does not follow that his adversary may 
not inquire whether they have conversed concerning the case, and to what extent, with 
counsel.” said Justice Ladd in Streeter v. Marshalltown , 123 Iowa 449, 99 N.W. Rep. 
114, 115, Moore 1138—9. 



CHAPTER XI. 

HYPNOTIZED WITNESS. 


Effect of Hypuot- 
ism, 


“ Fought all his battles o’er again, 

And thrice he routed all his foes; and thrice he slew the slain." 

Dryden — (Alexander's Feast.) 
In Mr. Klein’s play, “ The Third Degree,’’ the theory that an inno¬ 
cent man may be made to confess a crime by the 
aid of hypnotic suggestion is elaborated. Howard 
Jeffries, Jr, the victim of the police, visits a friend, 
Hobert Underwood, at the latter’s apartments, for the purpose of borrow¬ 
ing money. Underwood is in serious trouble due to financial embarrass¬ 
ment, and informs Jeffries that he can loan him nothing, but he fills him 
with liquor, and Jeffries, at last, in a drunken stupor, goes to sleep on a 
lounge. Then Underwood steps into the next room, and commits suicide 
by shooting himself. When the police arrive some hours later, Jeffries 
has partially come out of his stupor, and is discovered trying to get out 
He is, of course, supposed to be guilty of murdering Underwood. The 
tiiid degree t.e„ torture, is at once put into operation, but this victim 
steadily denies all knowledge of the killing until the police captain holds 
up the pistol, with which the shooting was done, so that the light shines 

upon it and attracts the eye. The dazed man looks at the pistol which 

is supposed to accomplish the act of hypnotism. After this he is con, 
pletely receptive, and this dialogue takes place : 

Detective '“ You committed this crime. Howard Jeffries.” (Howard 

Jeffries gazed at him with a fixed expression). V * 

Detective “ It’s a clear case, Captain.” 

Captain It’s as clear as daylight.” (Looks at Howard) “You 

did, Jeffries. Come, own up. Let’s have the truth You shot p„i , 
Underwood with .hi, revolver. You did it, a„d you e.„' t d“,y i, B.feak 

Howard (as if repeating a lesson) : “ I shot Robert Underwood ” 

Detective signals to take notes. Detective goes back to Howard) 
Detective You shot Rnhorf »» '* 


Detective You shot Robert Underwood 
Howard (repeats) 1 shot Robert Underwood. 
Captain :—“ You quarrelled.” 

We quarrelled.” 

ou came here for money.” 

I came here for money.” 

He refused to give it to you.” 

He refused to give to me.” 

There was a quarrel.” 

“There was a quarrel.” 




Howard 
Captain 
Howard 
Captain 
Howard 
Captain 
Ho ward 


(4 


44 


(i 


44 


4 ft 
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Captain :—“ You followed him into that room — ” 

Howard :—“ Followed him into that room—” 

Captain :—‘ And shot him.” 

Howard “ And shot him.” 

Such may be the state of mind of the hypnotized person. 1 

Another very curious and interesting story of hypnotism is recorded 
to have come from Santo Rosa, a Californian city, to the effect that a 
man called "Edward Livernash being charged with having committed 
muider by causing an old man to swallow a glass of beer mixed with a 
stiong dose of prussic acid, was hypnotized in the court, and then led up 
by ingeniously directed questions to the time immediately preceding 
the crime. So treated, it is reported, he “ rambled through this story like 
a half-drunken man, describing all his movements prior to the act of 
homicide of which he was accused. He narrated all his actions, and 
stated that he had killed the old man because the latter had refused to 
bequeath his properly to him. A number of interrogatories were pressed 
by (lie prosecution, and these Livernash answered readily. So he was 
convicted.” Though it comes from America, this extraordinary statement 
may be true or partly true. In any case it gives room for reflection. If 
it becomes part of our criminal procedure to subject prisoners to hypno¬ 
tic examination few persons would dare to commit serious crimes." 


(1) Cited in 10 Cr.L.J. 117. 

( i) The Exchange , cited in the Green Bag. 

“Lyon v. Home was perhaps the most amusing case of spiritualism and undue 
l.von v Home influence that has ever occupied the attention of the English 

Courts. 

The plaintiff, Mrs. Jane Lyon, a wealthy and childless widow of more than seventy years 
of a£C, had no relations of her own, was not on intimate terms with those of her husband 
a; d lived by herself in lodgings in the west end of ? ondon, at a rent of about 00 s. or 40 s. 



and in the course of conversation mentioned what her husband had said and expressed her 
conviction that she would soon meet him in the grave. Mrs- Sims replied that if the 
plaintiff would become a spiritualist her husband would come to her, and it woud not be 
necessary for her to ‘go to him,’ and she lent the plaintiff some books upon the subject. 
One of these was entitled “Incidents of My Life.” It was written by the defendant, 
Danic.l Dunglass Home, whom Mrs. Sims described as “The head spiritualist,*> and who 
had recently opened an Athenaeum in Sloane Street. Mrs. Lyon called at the Athenaeum, 
and, according to her evidence, which materially differed, however, from that of the 
defendant, she was forthwith introduced through the agency of the “head spiritualist” 
into the society of her deceased husband. The modus operandi was thus described by the 
plaintiff. “They sat down at the table in the sitting-room, and raps came to the table 
almost immediately. 1 he defendant said: “that is a call for the alphabet;” and then 
repeated the letters of the alphabet from time to time, a rap being given each time that he 
arrived at the letter intended to be indicated, and so on until a complete word or sentence 
was spelled out. .In ibis v.ay the supj osed spirit on that, occasion spelt out: “My own 
beloved Jane, 1 am Charles your well-beloved husband: I live to bless you, my own 
precious darling, I am with you always. I love, lo\c, love you as 1 always did.” On a 
second occasion the spirit of the deceased was more communicative. “My own darling 
Jane” (the message ran) , “I love Daniel (meaning Dunglass Home) as a son; be is 
to be our son. he is my son, therefore yours. Do you remember, before I passed, I said a 
change would take place in seven years ? That change has taken place. I am happy, 
happy, happy.” Subsequent messages were even more explicit. “Daniel”^was to be 
adopted as a son, to be made independent, and to have stock worth £. /00 a year 
transferred to him. The wishes of the deceased were implicity obeyed, the widow 
and the defendant drove together in a cab to the city to execute the necessary trans- 
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Referring to this subject Dr. Han Gross has the following:—“Hyp. 
Nature 0 f II y p - no ^ sm * s a doctrine which has been received by 

not is in. * specialists in so many different ways that it is im¬ 

possible for an outsider to take up any decisive 
attitude with regard to it. This theory of hypnotism partakes of the 
destiny of all problems which have been treated in a premature and un¬ 
scientific way by people of doubtful learning and character; it is there- 
fore difficult to say whether, in giving their so-called opinions, thov have 
been influenced by a desire to speak the truth or by other more or less 

o scare motives. Thus it lias happened that, among the most distin¬ 
guished specialists, some have considered hypnotism to be a positive 

science while others have only asked with regard to it, who is the cheat 
or wno tho dupe,* 

,■ Bu ’ TT ex l 5orilue nts have proved the positive existence of hyp- 

how lu’ T, n ° l0 , ng ° r ,>e d ° llb ' rjd ’ and (h9 jurist 0l ’6 ht lo consider 

have II WUb Jt - SchmidkllnZ ^-‘Professional lawyers 

h n ; Ble . cted thu importance of suggestion to such an extent that others 

constant raps being heard in and about the cub ,n p, 
ot tne spirit s approval, incompliance with further ,hrp/r‘ f W,li \ m tosf »«»on.v 
spirits, the plaintlii' made her will in t)m defendant's f ivr P "^ l, ° n i •' ru,il t,JC liimi oi ‘ f) ie 
and settled upon him, subject to h«r lib* inferno ,T, ’ °- ,uo ! jr « 3 eni of £. GOOD, 

beiu .5 maile without co.^er.uion’^d' ^ 

1W Daniel Dungluss Home loft town on business. lb j - Jn ‘ lu - Si,r!i, = r 

were too imperious to await bis return and she w.« V, „ • > ' ’ s - > "'. ltu '“ necessities 

dear departed by another medium. Hut, alas 'her Mow 1 lto comn,u| ne-iti° n with the 
I'appy, Imppy." Jle denounced "Daniel" us’.n inin!’ , ^ - T *’** , <>"Ser "happy, 

I he advice was taken, and Mrs. Lyon brought a suit hi rimne V''" r ' i’ rocee lin « s ;it law. 
property so recklessly squandered upon her adopted « "r y }3 r , l : lu recovery of the 
the case was the remarkable cross-examination 'of the iaim?ff u i “* e «» t of 

Q;C.. who was !ea,ling counsel for the defendant' "I I, r r J " "‘ • 1T f' lry ' ' 

tnffard in the comm ■aoemmt of his •• ,. 1 „ ! V, ''ice-Clianj.dior 

plaintiff hcrsolf or her cross examination b’cau e f ■ hi lr ' > "” il 1 10 ‘"hdavits unde by 
affidavits and heard that crossMbuinZnwhmJ ^"'1 

cMimat bo placed on her testimony, and t h,ii n w „Vl i . 1 . \ ,o:i 1 V^ reliance 

against any man, save in .so iar as wiiat she bad s *vor \ ,, V! ‘ ‘ o: '‘ ^‘uroo 

document, or uni,..poached witnesses or incoatrove^ hh >C •* >I T 4 . ,I,,> C - h' written 
however, could “pull off” the defendant’s case- by tl e !r, J f H ‘ NO lo f° nsic ability, 
ordered to bn restored, and “lo the credit of Horn-. v^i TV. 1 1 18 cuurl lhc *uoney was 
let it be recorded that such was done.” The cm diir»mrr° J,l( ]t unJer T !s absolute control, 
judgment, according to Mr. Iluuu* Willi Z. "i" s l ,a ! a * ra P»w of the vice-Chancollor’s 
tmns. They eeaseebo be flshlonahle and deiltil t0 «t>iri.uaiist o'hib- 
said his honor, “of what is called ‘spiriiu alb* m • " n ' mg ~ Enounced. “I know nothin** ” 
lore me, nor would it he right tha' ahou^Jdv^ to'? than , fro '“ t]le «,-«« fe. 
evidence, ft is not for me to conjecture vHmt mav “ ” 0r T yeJ 1)y U ‘^ 

01 a pec .liar nervous organization, or how far tirib efiVt V no , t u0 tllc effect 
toothers, or now far something may an pear to S oi in may b ® communicated 

wind, to ordinary minds and senses are nit real H - i,s . s«i--'™aturn:,l realities 

communications relerred to in this cause ; have in m re “- jrds , t,1 ° manitestatious and 
were brought about by some means or o her after an^’n'' 8 * U, ° f,r!, ‘ they 

presence-how, there is no proof to show in h t h of ’ tl,e ‘l^endanf s 

ant influence over the plaintiff as well as pecuniarv bd.mb hcy ,, londecl to Sive the dofend- 
ns presented by the evidence is mischievous nint n , : *“ the next, that the system 
delude the vain, the weak, the foolish and the on the one hand to 

projects of the needy andof th^ aild ^ other to asstf^e 

p.ain law enough and plain sense enough 'to’forI.V and lbi “^ bey 0Iid all doubt there is 
lions such as those by any medium wit i * • nd 1 revt>nt che retention of acomMi 

should be so is of public conlJern.^and 1 tQa strange gift, and that th^ 
highest public utility." Law Journal A V t 1 ^vords of Lord ilardwicke * 0 f »b 
(3) Hans Gross 17b. c,tei1 ,n A '» e ™an i-aw Review, pages 101-104 ^ 
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have been obliged to fill up the gap as soon as possible; their negligence 
consists either in complete indifference or else in violent attacks.’ 4 

Forel has said in a small trearise.—“Hypnotism is obliged to tra- 

verse, like every fresh truth, three phases: denial, struggle, and accep- 

tance, but the author is of opinion that the last phase, that of accep- 

tance, ought like ■ every other new thing, to also pass through three 

stages, namely timid welcome, unmeasured exaggeration and correct 
appreciation. 

It seems that as regards hypnotism we have already arrived at the 
exaggeration stage of the phase of acceptance. Forel is right when he 
dec ares:- the adversaries of hypnotism who said yesterday, ‘it is all 
trickery and illusion,' and who say to-day, ‘this hypnotism is terribly 
dangerous, it must be fought with and annihilated,’ will perhaps say to- 
morrow but this is old history which we have been long aware of ’ ” 
This last observation is very just. Indeed, not taking into account the 
Indians, Egyptians, and other Oriental peoples, as to whose knowledge 

of hypnotism we have ample proof, we find in history a number of others 
who have mentioned hypnotism in terms more or less clear.* 

n i ^ 1 1 Qo U rf t ^ ^ 0UtS6t agreS W ' th Max Dessoir (Das Doppel-Ich, 
.Berlin, 1889) that human personality divides itself into at least two 

spheres which are, theoretically, quite distinct, namely “the waking state’, 
(the superior consciousness) and the “dream state” (the inferior con¬ 
sciousness). The latter state is by no means unknown to us; it exists 
whenever we dream or when, in a fit of sleepwalking or distraction, we 
act without knowing what we are doing. It is in the sphere of this 
inferior consciousness that all the acts of a person under the influence of 
hypnotism are placed and by arranging these phenomena in a category 

of known facts we attempt to form a clear idea of that state. Hypnotism 

as most resemblance to sleep. Suppose we were to see a person asleep 

for the first time the phenomenon would appear much more strange than 

anything seen or heard with regard to hypnotism. But we may dis- 

inguish sleep from hypnotism by designating the latter (as does Forel), 
oy the phrase state of suggestibility.” 6 

The effects of hypnotism have been established scientifically. Forel 
says . By suggestion in hypnotism one may produce, influence, and im¬ 
pede all the subjective phenomena known to the human mind as well as 
a large number of the objective functions known to the nervous system ; 
only the functions of the ganglions and the reflexive movements of the 
spine, as well as those of the base of the skull, seem to escape the influ¬ 
ence of suggestion. Suggestion may even act upon the so-called somatic 
functions, such as digestion, perspiration and menstruation. It may 
even in very rare cases produce bloody stigmata. 


(4) Ibid 176. 


(5) Ibid 177. 


(6) Hans Gross pp. 177-78. 
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The post hypnotic effect, i.e., ulterior obedience to orders given 

uring the hypnotic state, does not occur with all persons. It may last 

minutes or days and Liegeois even mentions a case where suggestion 

was effective at the end of a year. The hypnotised, says Muller, 

may be m the most abject state of submission to the hypnotiser ; from 

o point of view of phenomena of the mind and the nervous movements 
be may be in a condition of absolute dependence. 

In the hypnotic state it may be suggested to people that they are 
ignorant of certain languages (Forel), that they are animals, that they 
are o another sex or age to what they really are (Krafft-Ebingl Tim 
senses and memory maybe sharpened (Obersteiner); the subject may 

recognise the owner of an article by the smell of it; the servant of a 
Clergyman was able to recite Latin and Hebrew passages, which she was 
unable to do in the waking state. An old lady transformed herself in 
turn into a peasant, a general, a little child, a young man (Richet) If it 
is suggested to a hypnotised person that certain acts must be done within 
a certain time, the suggestion is coercive in character; it must be done as 
suggested but always with the idea that another has constrained the sub. 
ject so to act; and the latter is generally aware that he has been so con- 
s ramed by the person who has hypnotised him; but again if it is suggested 
that what he does is of his own accord, he believes so. If a ]j this be 
true the whole question is a very serious one. 7 

As regards the handwriting of a person while in the hypnotic state 
vj .■ > , we find lhat such writing hardly differs from 

hypnotism. subjects writing in the waking state. Ames dis 

cusses this at some length. He tells of an expert', 
ment tried in the following circumstances. A trial was made upon a 
young man, Mr. Guy Oppelt Mason, who had never been hypnotized 
He was put under hypnotic influence, and was requested to write two snm 
c miens of his handwriting. After being awakened, he wrote a specimen 
in Ins normal state. He said that he had not written the hypnotised 
specimens; at least, he did not remember anything about it. A com 
parison of the two specimens showed that about the only differor.ee " 

the size. Mr. Mason, while in the hypnotic state had been told that he 

had the toothache, etc., and consequently was more or less agitated when 

he sat down to write. While there were a few slight differences in 

some letters and in the pictorial effect, on the whole, the two specimen* 

were wonderfully alike, and are most convincing that hypnotism and „ 

doubt other forms of double consciousness cannot destroy the'cha" 

tcristies in handwriting. A curious feature in both specimens"as"!; 
same misspelling of a word. 8 b 

Importance of hypno- im P°‘^nCe the 

tiam in administration q stl0n of hypnotism has from the judicial point nf 

of justice. view. To understand the complications we meet in 

-- connection with hypnotism we have but to consider 

(7) Hans Gross Cr. Investigation, p, 179. (8 

Vol. 11-19. 1 j m 
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some results obtained by specialists in that science. If, for instance 
operations and accouchements may be painlessly performed in these days 
under the influence of hypnotism we may also be allowed to presume that 
common and immoral assaults may be performed upon hypnotised per¬ 
sons: thus a man is said to have been castrated during an hypnotic sleep. 

Liegeo has made a lady confess before an audience to debts to the 
extent of six thousand francs; he suggested to her that he had lent her 
that sum some time before. 

At the Congress of Jurists at Zurich a hypnotised boy swore that 
one of the gentlemen present had stolen his handkerchief and after a new 
suggestion he swore he had never made such an accusation. 

Liebault and Bernhein state that more than one case of illness and 
even cases of death must be put down to “ suggestion.*' The thing 
seems almost unbelievable but really it is not so ; doctors and especially 
military doctors have often observed that the will of a man may in cer¬ 
tain circumstances prolong life ; people dangerously ill live until the 
happening of such and such an event, the arrival of an expected re¬ 
lative ; soldiers gravely wounded on the field of battle live until the 
moment when some one finds them —thanks to the energy of their will. 
In the Russian and Austrian wars it was several times noticed that 
soldiers of Slav origin, whose character is weak and resigned, often suc¬ 
cumbed to wounds which were not really mortal, while the energetic 
character and love of life of the Germans enabled them, in spite of 
grievous wounds, to struggle with death until the moment when help 
arrived. 

But if the influence of the will upon life and death is so great even 
in a normal state, it must be admitted that this influence may be in¬ 
creased in certain circumstances by the will of another. In the same 
way, that is to say by suggestion, and especially auto-suggestion, certain 
presentiments of death are explained . 9 


(9) Hans Gross, p, 181. 

“Dr. Liebault suggested to an idle stubborn child the desire to work. This lasted, 
however, only a short time, the child became once more idle, and attempts at the 
same suggestion did not succeed This case is well established.” (Hans Gross, p. 185.) 


chapter XII. 

CONSCIENTIOUS WITNESS 


Christians have burnt each other, quite persuaded 
That the apostles would have done as they did.” Byron. (Don Juan.) 

“The fond fantastic thing, call’d conscience, 

Which serves for nothing, but to make men cowards.” (Shadwell.) 

“The conscience is the most elastic material in the world. To-day you cannot stretch 
It over a mole-hill, to-morrow it hides a mountain. (Bulwcr Lytton.) 

“What we caH conscience, in many instances, is only a wholesome fear of the 
constable. (Bovee) 


“And, after all, what is a lie? ’T is but 
The Truth in masquerade.’’ (Byron—Don Juan , Canto xi. St. 37 .) 

A cause was tried in the Court of Session, where the principal fact to 

Effect Of the oath asccrtained was > whether a shipmaster, who used 

to frequent the Western Highlands and Isles, was 


on the witness’s con¬ 
science. 


drowned in one particular year, or in the year after 
A great number of witnesses from those parts were 
examined on each side, and swore directly contrary to each other upon 
his simple question. One of them, a very respectable chieftain had 
previous to this public examination, not only said, but attested under his 
hand, that he had seen the ship-master in the year subsequent to that, in 
which the court was finally satisfied lie was drowned. When interrogated 
with the strictness of judicial inquiry, and under (he awe of an oath' he 
recollected himself better, and retracted what he had formerly asserted 
apologising for his inaccuracy, by telling (lie judges, ‘A man will say 

“A man will say ^ Wil ‘ ^ SWCar -’ By 1,ia ' ly h ° Was >™ch 

what he will not censured, and it was maintained, that every gentle¬ 
man would be as attentive to truth without the 
sanction of an oath as with it. 


swear. 


This last observation may be true in the case of a gentleman, and of 
many other persons, when they speak considerately; but if they Ire tell¬ 
ing their tale thoughtlessly, without proper reflection and caution, it may 
be serviceable to themselves as well as to the cause of truth, to put them 
in mind they are speaking “ under the awe of an oath.” 

The importance and use of an oath are thus adverted to by Archi- 
bishop Seeker in one of his sermons upon oaths : — 

“ It must be owned great numbers will certainly speak truth, without 
an oath ; and too many will not speak it with one. But the generality 
of mankind are of a middle sort; neilher so virtuous as to be safely 


(1) Boswell’s Life of Johnson. 
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trusted, in cases of importance, on their bare word ; nor yet so abandon¬ 
ed, as to violate a more solemn engagement. Accordingly we find by 
experience, that many will boldly say, what they will by no means ad¬ 
venture to swear : and the difference, which they make between these 
two things, is often indeed much greater, than they should ; but still it 
shows the need of insisting on the strongest security. When once men 
are under that awful tie, and as the Scripture phrase is, they have bound 
their souls with a bond (Numb. xxx. 2), it composes their passions, 
counterbalances their prejudices and interests, makes them mindful of 
what they promise, and careful of what they assert, puts them upon ex¬ 
actness in every circumstance : and circumstances are often very mate- 
rial things. Even the good might be too negligent, and the bad would 
frequently have no concern at all, about their words, if it were not for 
the solemnity of this religious act. And a further advantage of it is, 
that when we have thus had the strongest assurance given us, which we 
can have, concerning any matter, we are naturally disposed to acquiesce 
in it; and an oath for confirmation becomes the end of all strife. 2 

(2) Seeker’s Sermons, Vol. IV, p. 232, ed. 1771; Ileb. vi 1C 


Oath and A ffirmation -.—The following arc some of the instances which indicate the 
value of an oath to some persons who appear in Court as witnesses. 

Oath and solemn affirma- Wa » hiugt ®? Bar ^Hs of the distinction 

tton. made by a colored witness in a Virginia case with reference to 

an oath and an affirmation. 

When the darky entered the witness-box he said he thought he wouldn’t swear lie 
thought he would just affirm. 

“How is this?” asked the judge, “A month ago, when you last appeared before me, 
you consented readily enough to swear. Why is it that you will now only affirm ?” 

‘‘Yo’honab,” said Moses, “the reason is that I expect I am not quite so sure about 
the facts of this case as I was about those of the other.” (24 Green Bag 409 ) 

Recently before a General Court Martial at Fort Sheridan, til., a Jew was called to 
How the Jew was sworn. testify anu establish his title to some stolen property. When 

* he took t.ie witness stand the President of the Court, an old 
Colonel, addressed him as lollows :— 

“Will you please rise and be sworn.” 


The witness, smiling an assent, rose from his seat, put on his low-brimmed hat, raised 
his right hand, and adjusted his face in pleasurable expectation. 

“Take off your hat,” ordered the Colonel. 

“Very well, ” responded the Hebrew, slowly obeying. 

“Now be sworn,” directed the Colonel. 

Casting furtive glances at the Colonel the witness cautiously put on his hat again and 
raised his hand. 

“Take off your hat and be sworn,” roared the Colonel in anger. 

The witness trembled, and in a sorrowful voice said : 

“Well, I can swear without my bat on, but it is no good. I want a good swear, because 
I want my property.” 

“Put on your bat then!” thundered the Colonel. (24 Green Bag 323-326.) 

John S. Wise, the genial Virginian whose natural electricity has made him the New 
York counsel of our leading Electrical Corporation, was counsel in an action between two 
Hebrews, in which the parties were immensely interested. After a long consultation had 

been closed, his client as he supposed departed. But he soon 
Swearing on what ? returned and opening the door wide enough to get his head in¬ 

side, interrogated his counsel thus,—■ 


“Master Wise! How will they swear Isaac when he is a witness?” 

“Swear him,” replied the counsel. “In the usual way, I suppose, upon the Bible.” 
“That is no good, Master Wise. If you swear that Isaac on the Bible, he will lie 
awful. You might just as well swear him on a pack of cards.” 

“But can we bind his conscience ? Must wc make him pull off the head of a cock 
like the Chinese, or swear him on a toad-fish like the Newzealandcr ?” 
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Cox’s remarks. 


Phillips once detected a witness kissing his thumb instead of the 

Testament, a practice very common among certain quasi-religious people, 

Tbe ways of the con- who bought that whatever risk they ran by false’ 
scientious liar, swearing in this world, it would not prejudice them 

•i v in tke naxt - He said to him, after a proper rebuke:_ 

You may think to deceive God, sir, but you won’t deceive ms.” :l 

While witnesses are sworn to tell ‘ the truth, the whole truth, and 

nothing but (he truth,’ yet there are witnesses who 
believe that they are not obliged to tell anything 
they aie not asked about, and if they are undesirous of telling all they 
know, they will g lve evasive answers until asked about the particular 
thing they wish to conceal, and then they will withhold it no longer. An 

Illustrative cases. amusing instance which illustrates what we moan is 
*i a given m one of the leading reviews, as follows- 

Some time ago the writer, while waiting in court, watched the trial of a 
case where the plaintiff sought to recover damages for a breach of 
>™„ty. Tho defendant had sold him a horse will, an express 
that he was sound and kind and free from all ‘ outs'. The next dav the’ 

a black n °th'° d ! hat a Sl r WaS l00S °’ and h ° ur)dcrt00k t0 drive him into 
acksmiths shop to have him shod, when the horse exhibited e U ch 

violent reluctance that he was obliged to abandon the attempt. Repeated 
r s made it evident that he never would be shod willingly, and there 

fore he was obhged to sell him. The defendant called tw^wilnessc 

that ? r "l’ an h °, ne f’ clean - looki ng, man testified that he was a blacksmith’ 

aboiu the time referred to in plaintiff’s tesLony. ‘Did you have m.y 

•'Al'i’rightfwe witeThim W o”the Talmud' titn^-i'd”Uc° ,‘ C " l , Lc irutb -” 
w it ha n' express ion‘ ”° l f ° r A « ai “ bis '•« though The dC, 

‘‘What, now, Jacob ?” asked the lawyer. 

the i a!mud too 1 ?” " e m " k ° thdt Isaac swcar ou l!lc I’ahiiud, will he make me swear ou 

I .na^him ^eTr on nol‘ThiSk? S 'V"? ^ ^ k "»- >f 

Oil the same book: do you?” 1 1 tliink I could object to your being sworn 

A third time he returned','and^again'lie was°aJl ed d V H " 1 a ”’ ay vcry sor r°wful. 
"Master Wise'-- sa id , , was> dsK< M what he wanted. 

the Bible!” (5 Green Bag 378.)’ deliberation, “[ think we will swear that Isaac on 

Low affidavits are e wcrn. ^ ^ V to"p ut'in I, !s answer' L't'™'?? upon by 

"bat Is a lawyer'* „art “ Wel1 '" said the client, ”Wh y j b “1 af 1Dcurr,,l e a contempt 

.. ... knowing 1 wha l y^*s~ h“!’ ^ ’"wUhout 

Vme'''i' iont ansWPr: let'mealone'fodo theTartof a“ gent? ° f “ lawyer > ^nd'draw* me 

Amo. Law Rev. 588). uu iue part ol a gentleman, and swear it.” (34 

Bobin son's Bench and the Bar, 55 

t „ 3&ZSZSS. .. <**- /«, 
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difficulty in shoeing him ?’ asked the defendant’s counsel. ‘Not the least 
He stood perfectly quiet. Never had a horse stood quieter.’ The other, a 
venerable looking man with a clear blue eye, testified that he had owned 
the horse and that he was perfectly kind. ‘ Did you ever have any 
tiouble about getting him into a blacksmith’s shop ?’ ‘ Well, sir, I don’t 
remember that I ever had occasion to carry him to a blacksmith’s shop 
while I owned him,’ The plaintiff’s counsel evidently thought that 
cross-examination would only develop this unpleasant testimony more 
strongly so he let the witnesses go. The jury found for the defendant, 

ihe next morning, as the writer was sitting in court waiting for a ver- 
diet, a man behind him, whom he recognised as the blacksmith, leaned 

oi ward and said: You heard that horse case tried yesterday, didn’t you? 
Well, that fellow who tried the case for the plaintiff didn’t know how to 

cross-examine worth a cent. I told him that the horse stood perfectly 
quiet while I shod him; and so he did. I did not tell him I had to hold 

lhe nosc Wlth a P air of Pincers to make him stand. The old man 
said he never took him to a blacksmith’s shop while he had him. No 

moie c id. He had to take him out into an open lot and cast him 
before he could shoe him. 4 

Counsel was intent on making a point as to time. He thundered at 
1 c wi ness. You swear, do you, that by the clock in your house it was 

exactly nineteen minutes past ten ?” “ I do.’' The 
lawyer paused and looked triumphantly at the jury. 
At last he had entrapped the witness into a contra¬ 
dictory statement that would greatly weaken his evidence. “ I think that 
will do, ” he said, with a wave of his hand. The farmer picked up 
his hat and started to leave the witness-box. 44 1 ought, perhaps, to say, ” 
lie added, that too much reliance should not be placed upon that clock, 
as it got out of gear about six months ago, and it’s been nineteen 
minutes past ten ever since. ” 5 

In the case of the People against Langerman, the conscience of the 

. ... perjured witness woke up in time to save the victim 

conscience in civil ^ ^ „ 

and criminal cases. ot cnrne - Usually such spasms of virtue are 

stifled, occasionally they operate half-way, as in a 

case that happened a few years ago in the city of New York- 

(4) 10 Amc. Law Key. 153 footnote. (5) 23 Gr. Bag. 552. 

‘•A case was being tried in court, and the particular question at issue was the number 

A ecu ra.v bordcrii- on ° f pc , rsons P^sent when a certain event occurred. An honest but 
absurdity, " simpic-minded German was in the witness-box. 

He had never taken an oath before, and was not a little dis¬ 
concerted, I be lawyer wLo conducted the.cross-examination saw his opportunity, and bad¬ 
gered him with questions, after the manner of his kind. 

“ How many did you say there were present ?” he shouted, bringing his fist down 
upon the table as though the fate of empires trembled in the balance. 

“ Well,” meekly answered the witness, "of course I could not just say, but I think 
there was between six and seven.” 

“ Tell the jury what you mean by that, ” roared the lawyer. " How could there be 
between six and seven ? Were there six or seven?” 

"Well,” answered the witness, " may be I was wrong. There were more than six, but 
there was not so much as seven. One was a very little boy.” (11 Green Bag, p. 45.) 


Stating time by the 
clock. 
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A and B fransacted some business together, which did not result to 
A s satisfaction. This was not the fault of B. But since B declined to 
undo the bargain, A went before a police justice and secured a warrant 
against B on a charge of larceny (constructive). Cross-examined by B’s 
counsel bifore the magistrate, A, having sworn to a false narrative, with¬ 
stood all attempts to pick flaws in it, his story being short, plain and 
decisive ; and although B denied the charge, he was duly committed, and 
the Grand Jury found an indictment against him. Meantime the con¬ 
science of the complainant stirred within him to this extent ; that be 
refused to testify against B at general sessions, by keeping out of the 
way in a neighbouring State until the indictment was dismissed ; which 
being for misdemeanor only (petty larceny), could not be revived. After 
this, in a civil action, brought by B against other parties, connected with 
the same transaction, A appeared and repeated his original story on the 
witness stand, where it could do no other than a pecuniary damage. No 
cross-examination could shake his memory. 

Ihus conscience, while it may shrink from letting its possessor 
swear an innocent man into prison, may, and constantly does, lose its 

grip in civil suits. 

“ The longer I live,” once said an able judge, “ the less confidence 1 
place in human testimony.’* 6 

During the cross-examination of Henry Ward Beecher, in the 

Tilton-Feecher case. celebrated Tilton-Beecher case, and after Mr. Beecher 

had denied his alleged intimacy with Mr. Tilton’s 
wife, Judge Fullerton read a passage from one of Mr. Beecher’s sermons 
to the effect that if a person commits a great sin, the exposure of which 
would cause misery to others, such a person would not be justified in 
confessing it, merely to relieve his own conscience. Judge Fullerton 
t en looked straight into Mr. Beecher’s eyes and said,‘ f Do you still 
consider that sound doctrine ? ” Mr. Beecher replied, “ ] do.” 7 


- T»S "• »r!" 

side red a tit subject for the gallows were lie to submit C0ll , r f e ° r . hls llfe ’ 1,0 con " 

ngid scrutiny of the laws of his country ” (1 r ,,/„,!!!!? al ! h J s . thoughts and actions to the 

The chaplain of a convict prison' asked oW 

manslaughter, what man he had killed “ It w-k ■. In dock, who was in durance for 

replied, “ but sir,” he continued “ it wis ’ ™ y w,fe * and not a man,” he 

public has no concern.” (4 Green \Bay 139 ) ’ ° et ler d pr,vate matter with which the 




CHAPTER XIII 

PIOUS WITNESS (PRIESTS AND CLERGYMEN). 

./<m2£“ “ * g “ a £,W 

nicn?^7sS k S a ) S the Fren ° h Say ’ there are tbree sexes -men, women and clergy- 

Tho following dramatic exposure of a crank, clergyman la recorded 

Mason and 0 „ ?“ °[ ' h “ E™'?”"™*! experiences of Mr. Mason, 

with the “message s in an in dictment some years ago when a 

from God.” clergyman named Alley was on trial for the murder 

or a parishioner. 

Wa . S , defeJKled successfully by the late Jeremiah Mason, con¬ 
sidered by all his contemporaries to have been the greatest American 

and a 'wa r sTo m eV ke r b 1 & ^ ^ had finished his ^urinations 

and was to make his plea in the morning. He was about to retire when 

a cranky clergyman was ushered in. 

i 1 ^r. Mason,lie began, I have a message from the Angel Gabriel 

hin„ B ,ttlo“ ,her A, " y i8 ”* e “ i,ly * lti - or ^ ms ^ and’—but 

“Mason beamed upon him and said: ‘My dear Sir, this is most 

lrney. Goat once to Gabriel and have a subpoena served upon him 
directing his appearance in court in the morning.’ P 

covered*’ 2 ’ d6palted in a tlance > and the door closed before he re- 

own GoSL?s 7S r ° gUS belieV6S in two tWngs-Religion and his 

n Goodness. His religion is covetousness, which he always construes 

Harris* remarks. in 0 a Special Providence; and his Goodness is ex- 

Hp ,- . M emp , d in an enthusiastic worship of Himself. 

MIL mor * 1 m,n ' as . ovcrJ ’ ««*" rm but hi, mor,i- 

would 'ni v,- !° m a genuine piety but from arrant cowardice. He 

would sin to his heart s content but for the dread of punishment. He is 

a weak sinner nevertheless, who cannot even plead a robust constitu- 
tion in m itigation. „ 

(1) Lowell ‘‘Mail’’ cited ini4 Arne. Lawyer 325. ' 

(2) Harris’ Hints on Advocacy, 12th Ed., i>7. 

he is gjvin^cofour'to'some^acte^suppressFDg orhers^an^^addiiig^hu? 0118 ^' tha J 

measure for his party, is the most difficult of all to deal with Tl,» I, “ °r 6 !°° d 
the true from the false requires skill as wifi as ingenutty Tid patience 
delicacy of touch m manipulating evidence of this kind that comes only by actual oractice 

what Vs 6 true Horn what ^ ^ ^7,^ 

Pharmacooia so this kind nf w Vn S S0 , m ° peases are beyond all the remedies in the 

can brin- to b’4r noonMm in* beyond the reach of any one faculty the advocate 

Tact nHenuitv na fen£ r - ‘? 3S d f 33 fchs skill of all the qualities combined, 

lact, ingenuity, patience, perception, judgment, experience are all requisite in the highest 
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That a witness is a clergyman is frequently noticed as a special 

Clergymen as wit- TT" ^ "T*™* C ° nfideilCe in his VGracit y- His 
ness. testimony "when supported by that of a lawyer in 

good standing is highly persuasive. But piety is 
not always a guarantee of accuracy of observation or memory. :i 

So, too, if the witness is biased, his testimony to a mere matter of 
opinion such as the testamentary capacity of one who discriminated 
against that wing of a divided church to which the witness belonged 

should be discounted close to zero, pursuant to the cardinal rule in res- 
pect to biased witnesses in general. 4 

The profession of a preacher does not necessarily invest a man 
with that purity of morals which renders him more scrupulous in declar¬ 
ing the truth than another man, for it sometimes happens that even the 
members of that sacred vocation are overpowered by temptations to vice; 
and if his life and profession are at variance, he is less entitled to confi¬ 
dence than another, since to his other vices he adds that of hypocrisy, 

and he who would impiously aim to deceive the Deify would not scruple 
to mislead his creatures.” 5 

“ A Roman Catholic priest who has married since his ordination, but 
has not renounced his religion, may perhaps be regarded as lightly hold¬ 
ing the obligation of an oath.” 


degree in dealing with this witness. And you must bear in mind that it is not sufficient 

tor you your sell to know the nature and character of the evidence; your task will only he 

half accomplished at this point. There will still remain the more difficult one of exhibit 

mg it to the jury m the same light, and with the same aspect with which it presents 

itsell to your own mind. The jury, untrained to sift evidence, will not so readily detect 

imposture and deceit as you : nor will they so easily distinguish between what is true 

and what is talse when the ingredients are mixed up cunningly in the evidence of an artful 
witness ot this description. ( fin'd 89.) 

on Fait^UM' HiH * 1 MacArthur Pat " C «- 3:1 > 3 F - d - Cas. No. 1,252 (at 106). Moore 


(4) Moore 1155. 

( .>) Sneed v. Creath, 1 Hawks. (S. N. Car ) 500, 31*, per Taylor. C. .T. 

Ip) Mul,er v -St. Louis Hospital Assn-. 3 Mo. App. 390, 402, per Bakewell, J. 
iestmiony which might he regarded as having little weight hv itself, on account of 

tlu.np f f ir’’ I T 0sl,m . ed ! 1 ? atU nt,0 f n of the wh-ness, or other cause, may he greatly streng¬ 
thened if the witness is able to refer to some special circumstance, connected with the 
transaction or event to which he testifies and naturally serving to impress his memory* 
Conversely, his professed inability to recollect a fact attended by an unusual circum* 
stance may excite suspicion of his voracity. (S.:oU v. Crerar, II Out. 541 5f,2 ) Thus 

a c ergymaH at Gretna Green annually united upwards of four hundred couples in marri¬ 
age and Lord Cranworth said that the testimony of members of his family who were in 
the habit of witnessing these marriages, “would not have been of much value” as to the 
act ot a particular marriage, many years before, if no special circumstance occurred to 
x it in their memories. In this case where the sufficiency of the proof of a Gretna Green 
marnage, alleged to have been celebrated many years previously, was in question the 
i e and son of the clergyman who perlonned the ceremony were attesting witnesses to 

t aJthcvT ccrt, . h i cat . e * 1a " d testiHed to the fact of the marriage; but as it appeared 

that they were in the habit ot witnessing upward ot four hundred marriages everv ve .r 

their testimony was deemed to he of little value, in view of a law regulat’in" the human 

uemory winch has been hereinbefore stated. ,s to the testimony of thectelnal " 

’ h°w’cver, Lord t ranworth said: “It m-ght he thought that he would he no better wit 

wl ian i. h n W, e ° r SOn; but S “ ch is liot the case ’ lor ilnro were peculiar circumstance 
which called his attention to this marriage, and fixed it. in his memorv; there was the 
attempt to induce him to grant a false certificate, and Die statements as ‘to tin* 

marriage, which led him to doubt whether any such previous marriage had ever IT* 
actually solemnized.” {Bell v. Graham, 1J -Moo. P. C. 242 zhU) evcr ,,ec » 

Yol. 11—20 
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Some instances from 
the reminiscences of 
Mr. Hawkins, 


[CH. XIII 

Hawkins narrates the following among his reminiscences:-" One 

evening, after a good hard day’s work, I was sitting 
m my easy-chair after dinner, comfortably enjoying 
myself, when a man, who was quite a respectable 

considerable time. '" e 1 h,d known bim *«r . 

troubled^ 8 * “ ‘ h8 ma “ er ' Je ” ki ” s ? " 1 seeing he was somewhat 

Professions Of piety. , Wel1 ’ Mr - Hawkins, it’s a terrible job, this 

“ m „ „ T . ere ’ want y° u t0 appear for me." 

<( Where ? I inquired. 

At Bow Street! Mr. Hawkins.” 

Bow Street! What^have you been doing, Jenkins?” 

Why, nothing, sir; but it’s a put-up job. You 

know- my James, I daresay. Well, sir, that boy, my 

son James, has been brought up, I might say, on the 
Church Catechism.” 

There^ not much in that," I said, meaning nothing they could 

take him to Bow Street for. “ Is that the charge against him?” “ No. sir; 
but from a.baby.sir, his poor mother has brought that boy up to speak 
he truth, the whole truth, and nothing but the truth. And it’s a curious 
thing, Mr. Hawkins—a very curious thing, sir—that after all his poor 
mother s care and James’s desire to speak the truth, they’ve gone and 
charged that boy with perjury! ‘At all times,’ says his mother, ‘James, 

speak the truth, the whole truth, and nothing but the truth;’and this is 

what it s come to would anybody believe it, sir? Could anybody be- 

lieve it . Its enough to make anybody disbelieve in Christianity. And 

whats more, sir, that boy was so eager at all times to tell the whole 

truth that, to make quite sure he told it all, he’d go a little beyond on the 
other side, sir—he would, indeed.” 

When he heard my fee was a hundred guineas to appear at the 
police court, I heard no more of truthful James. ” T 


A boy that was 
brought up on church 
catechism. 


(7) Hawkins 234- 



CHAPTER XIV. 

CLEVER WITNESS. 


“A little group of wise hearts is better than'a wilderness of fools.” 

“He is oft the wisest man 
Who is not wise at all.”— [Wordsworth.) 


—(Run kin.) 


Other illustrative 
cases. 


A Dakota schoolmarm sued three young men for breach of promise# 

Counsel for one of the defendants moved for a non- 

Winning by a meta- ^ ° n er0U " d that she was too promiscuous, 
phor. ir,G court seemed disposed (o grant the motion, 

whereupon the plaintiff asked: “ Judge, did you ever 

go out duck shooting?” Ilis honor’s eyes lighted up with the pride of a 

sportsman as he answered, “ Well, I should say so, and many’s the time 

that I've brought down a dozen at a shot.” “ 1 knew it,” eagerly added 

the fair plaintiff. “ That’s just the case with me, judge. A flock of 

these fellows besieged me and I winged three of them.” The motion for 
non-suit was denied. 1 

The bullying manner sometimes assumed by certain barristers in 

cross-examination, in order io confuse a witness and 
make his replies to important questions hesitating 
and contradictory, is notorious ; and many are the 
tales told of acute witnesses who have turned the tables on their per¬ 
secutors. The following relates to a case of this kind : — 

In a civil action on money matters the plaintiff had stated that his 
financial position was always satisfactory. In cross-examination he was 
asked if he had ever been bankrupt. “ No,’* was the answer. 

Next question was, “Now, be careful; did you ever stop payment ? ” 
“ Yes,” was the reply. 

“ Ah,” exclaimed the counsel, “1 thought we should get at it at last. 
When did that happen ? ” " After I paid all I owed,” was the answer. 2 

(1) Albany Law Journal cited in 29 A me. Law Rev. 272. 

(2) 5 Green Bag 571. Baron Dowse was on circuit when an accused man could under¬ 
stand only Irish, and so an interpreter was sworn. The prisoner said something to tha 
interpreter, and the interpreter replied to him. 

“What does he say?” demanded the judge. 

“Nothing, my lord.’ 1 “How dare you say that, when we all heard it. Come sir 
what was it?” ’ 

“My lord, it had nothing to do with the case.” 

“If you don’t answer, I shall commit you sir. Now what did he say*>” 

“Well, my lord, you’ll excuse me, but he said, ‘Who is that old woman, with the red 
bed curtain round her, sitting up there? ’ ” ea 

“And what did yon say?” asked the Baron Dowse. 

“I said to him, ‘That is the old boy that is going to hang ye!’ ” (Ibid. i 

, (Jr cat Lawyer (in cross-examination)—Ah ! You consider 

Uc\er lnt at cuundol. the prisoner an honest man, do you? 

Witness.—A more honest man never lived 

able opinion? aW ^ er (SU1>erciU ° Usly) _Wi11 you kindIy state 011 wlja ‘ *<>“ l»se the remark- 
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In a recent case an Italian contractor was suing to recover for 
buddmg a masonry wall for a garage which he alleged was in all res- 
pects built in a good workmanlike manner. The claim of the defence 
was that the wall was poorly built and not in accordance with proper 

masonry standards. In support of this defence the cross-examiner was 
trying to show that the plaintiff’s employees, Italian masons, were an 

inferior grade of workmen and knew little of the jobs required of them. 

y.- Was Domenico a good mason ?” A.-“ Oh, yes, verra fine 
roason. 

Bag Witness ■ ,boldly.)-0n the fact that ho once tried to be a lawyer and failed. (9 Green 

Tables turned on the ^ c ^ e 7? r cros s-examiner but a poor hand for remembering 

lawyer, names and faces was recently cross-examining a witness of thf 

opposition, with this result; b ss ot the 

Lawyer, “blow long have,you resided here?” Witness.—“All my life.” 
time I; '’ riWyer_,,What ’ CODtiDUOUS,y? '’ Witness (hesitatingly)-" Well, no, sir, not all the 

Lawyer—“Aha, 1 thought so; now tell us just where you were when 

here.’’ Witness.—“I was in the penitentiary” ) were wten you were not 

Lawyer.—“Good, that’s what T.thought. Now telMbie „ u 
How the lawyer defendcl GroenB^g 409.)^ ?> ' Witness --“ You defended Tne^sir.”"^^ 

a boy^complained^of’for'a'niinor offenoe^vas a iSane > . 0 ' IOe °^° er tCStified that ' in his 

Q.-"You mean he is non-compes msntisV A.-"I don’t believe I understand-” 

i*,„ t ti™, Oto r* ™“' ! '»«i™,.« 

retort. (Boston Herald, cited in 'Greeif Bag^°reproduced in Sl j”m ) tbe 

eleven ess of woman on th 3 , f.* ay * madam,” says counsel Mr. Wiggins asking for in 
vf no,.-Stand. %”?'' ' * neitliep locate nor defendant, «who aw 

”A honest woman Sir,” says the lady, “which is more than you can sav ” 

There was a laughter, of course, because the meaning was ambiguous 

Every one laughs, occasionally at what he does not understand .. M a •• 
Wiggins in a supplicatory tone:— rstand. Madam, says 

“And Madam to you',” replies the lady, with great emphasis 
his hand beUitd ^ ^ ^ *** * b ° bad been '^-ing attentively with 

who a rein a S "Mgher e sj^ 1 ere.'’> lt This S was Mhrus^for the quite as wel1 as they 
the Wiggins' level. His Honour saYd no more 86 Wh ° W3S alraost reduced t0 

And so this happy party went on: the woman best of all had evervhodv at 1,„. 
in < Harris^]nustrations^n^Advocacy.) Ua * 1 ^ U ’ a ‘ DOthing to disconcert her. (Cited 

‘^'Thfnk^’ sa^d the wonla^wfuTthe'shani'noso? y thatTt was^—” S ™ an 

Never mind what you think,’’ interrupted the lawyer. “ We want fart* ho ro w P 
don t care what you think and haven’t any time to waste in listening to what yo£ thtok 

maTenoTplV " ^ and ^en it was that you first met this^n°an?” Vh^witn^s 

StiP no ’respons e7rom Z wS. “ 1 demaD<3 “ aDSWer my 
“ \ our Honor, said the lawyer, turning; to the rnnrt “i t ,.,i , . 

answer to the question I have put.” g rt ’ 1 think 1 am eilfcltled to an 

“ The witness will please answer the question, ” said the court. 

“ Can’t” said the woman. 

“ Why not?” 

“ The court doesn’t care to hear what I think, does it V” 

“ No. ” 
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Cleverness bordering 
Impertinence, 


on 


Q-— “ And Giuseppi, was he a good mason ?” A.—Even better. 
Q. How about Giovanni?” A. —“ Best of the three.” 

Q. I suppose then that you claim all masons are good masons V 
A.—“ No,—no—justa lika lawyers—some good—some rotten. 

Mr. Wellman relates the following:— 

The question : “ Where were you on the 29th day of last October?” 
was put by one of these young advocates without the slightest motive on 

“ Then there’s no use of questioning me any further. I am not a lawyer. I can’t talk 
without thinking.” (Green Bag, cited in 8 M. L. J. 2l3.) 

A well-known barrister relates the following story:—Some time ago he had under cross- 

examination a youth from the country who rejoiced in the name 
of Samson, and whose replies were provocative of much laughter 
in the court. 

“ And so,” questioned the barrister, “ you wish the Court to believe that you are a 
peacefully disposed and inofiensive kind of person?” 

“ Yes.” 

“ And tli.ut you have no desire to follow in the steps of your illustrious namesake 
and smite the Philistines? * 

“ No, I’ve not,” answered the witness. “ And if I had the desire I ain’t cot the 
power at present.” 

‘‘Then you think you would he unable to cope successfully with a thousand enemies 
and utterly rout them with the jawbone of an ass ? M 

“ Well,” answered the rubied Samson, “ I might have a try when you have done 
with the weapon. (7 Green Bag, 4:18.) 

The late Mr. Michael McCartan had a fine store of anecdotes resulting from his ex peri- 

QuiLLIing cleverness etices as a solicitor in country Down. On one occasion he was 

defending a man named M’Gladdery at petty sessions, who was 
Anecdote by Michael charged by the police with owning a dog for which he had no 

McCartan _ licence. The evidence was as clear as daylight, and the justices 

had no opinion hut to impose a fine. Justus they were announcing their intention of 
doing so, a man rose up in the body of the court—a rough-looking customer with a hairy 
rabbit-skin cap in his hand and the usual red nmlller round his neck—and said “Yir’ 
Anner, you are fining the wrong man entirely. That dog belongs to mv brother-in-law 
and this man that you arc fining is my father-in-law. But rather than inform on the hus- 
bandot my only sister, I’ll pay the fine myself ” He then put his hand in his pocket with a 
great show of eagerness. The justices called him into the witness-box and examined 
him; but he stuck tenaciously to the story that the man in the dock was his fathcr-in-law 
and that the owner of the dog was his brother-in-law. The justices were so impressed bv 
the man’s earnestness and apparent candour that they changed their minds and inflicted 
no line on M’Gladdery. After the case was over, Mr. McCartan, who had witnessed the un¬ 
expected episode in a state of amazement, asked his client, M’Gladdery, privately, what 
was the real meaning of the witness’s evidence. “Well, ye see, sir,”*said M’Gladdcrv 
the man wuz tollin’ the honest truth. About five years ago he married my daughter so 
1 m his father-in-law, true enough. Last year my poor wife died, and in October last I 
was married a second time—to his sister; so ye see I’m his brother-in-law as well. That’s 
God’s truth, sir.” (The Law Times, cited in 14 Green Bag 610.) 

George Witt relates the following:—“I was once counsel in an action tried before the 

A bold Cleverness late Lord J ustice Cotton at Maidstone Assizes. There was 

. . nothing whatever in the case to alarm anyone, the whole 

affair being of a very common-place kind. But the plaintiff could not be induced to utter 
a word. We all tried our hands at him, including the learned judge who, as will be re¬ 
membered, was the gentlest of men, hut it was absolutely in vain. The judge seemed to 
think that the man would not speak because his case was untrue, but there were really no 
facts in it which were capable of dispute. At last the gentlemen of the jury relieved the 
situation, for they rose as one man and declared they would have no more of the case as it 
was a mere waste of time. r l he joke of the thing was that the plaintiff had a perfectly clear 
case, but that he was entitled in law to a verdict of one shilling only. So no harm was 
done. But f never saw or heard of a like case.” (Sir George Witt’s Life in the Law,49-50.) 

“ What Lord Bacon says of boldness in civil business, that it hath somewhat of 
the ridiculous, and causes sport, is applicable to the demeanour of a bold witness: — 

‘ Certainly to men of great judgment, bold persons are sport to behold; nay, and to the 
vulgar also boldness hath somewhat of the ridiculous: lor if absurdity be the subject of 
laughter, doubt you not but gre.it boldness is seldom without some absurdity. “Bacon’s 
Lssay on Boldness. (3) Wellman’s Cross-examination 29. 
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his part, but as a chance shot to see if he could develop something to his 
advantage—embarrassment, if nothing else. 

Opposing Counsel. I object to the question as immaterial, and as 

evidently intended to bring in some collateral matter that has nothing to 
do with the issue in this case.” 


“ How can I determine that, until I hear 


the 


By the Court - 
answer ?” 

Cross-examining Counsel—“Oh, very well, if ray opponent wants 

to conceal the facts from the jury, I am willing to withdraw the ques¬ 
tion. * 

Witness to the Court.—“ Your Honor, lam perfectly willing to 
answer the question.” 

By the Court,.—” You see, gentlemen, the witness himself is willing 
to answer, so I presume all objections are withdrawn. Now, Mr. Wit¬ 
ness, you may answer the question and tell the jury where you were on 
the 29th of last October.” 

Witness (promptly).—” I <'on'i remember where I was, your Honor.’’ 4 

Ihe entire effect of the testimony of an adverse witness can some¬ 
times be destroyed by a pleasant little passage-al¬ 
arms in which he is finally held up to ridicule beforo 
the jury, and all that he has previously said against 
the laugh that accompanies him from the witness 


A m» tboii of dealing 
with clever witnesses. 


you disappears in 
box. ■” 

Mr. Wellman relates as follows In a Metropolitan Street Railway 
case a witness whom I had badgered rather persistently on cross-exami¬ 
nation finally straightened himself up in the witness chair and said 
pertly, ” I have not come here asking you to play with me. Do you take 
me for Anna Held ?” G ” I was not thinking of Anna Held,” I replied 
quiitly ; “supposing you try Anania*." The witness was enraged, the 

joy laughed, and I, who had really made nothing out of the witness up to 
this time, sat down. 

The famous reply of the artist Whistler to the Attorney-General, 

who was cross-examining him in his celebrated 
suit for lib-1 against John Buskin, tried in England 
s long ago as 1878, still remains a warning to the uninitiated. 

Ruskin, in describing a loan exhibition at the Grosvenor Gallery, 
where considerable prominence had been given to two of Whistlers 
” Nocturnes,” spoke of the ” ill-educated conceit of the artist” (Whistler). 
The libel especially complained of was the concluding paragraph of the 
publication where Ruskin wrote : ” I have seen and heard much of 

Cockney impudence before now; but never expected to hear a cockscomb 
ask 200 guinea s for fl inging a pot o f paint in the public’s face.” 

(4) Ibid. 120. (f>) Wellman 27. 

(G) The allusion is to be noted. Tin's was at a time when a great actress of that 
name wa s singiug a popular stage song “ Won’t you come and play with me.” (Wellman, 
p. 27.) 


Whistler and Ruskin. 


a 
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It is said that Whistler thoroughly enjoyed himself at the trial and 
was more than a match for the Attorney-General, his famous reply to 
one of whose questions has passed into history : 

“ Can you tell me,” asked Sir John Holker, “ how long it took you to 
knock off that Nocturne ?” 


“ Two days/’ replied Whistler. 

“ The labor of iwo days then i* that for which you ask 200 guineas ?” 


“ Knowledge of 
life-time.” 


a 


No, I ask it for the knowledge of a life-time." 
The verdict of the jury after a prolonged trial, 
which was the talk of England at the time, was in 
favour of the plaintiff, Whistler, for one farthing, 
but Husk in took the verdict so seriously that he resigned his art profes¬ 
sorship at Oxford on the ground that “ the result of the Whistler trial 
leaves me no further option.” 7 


Clever humour. 


(7) Wellman, 25-26. 

“ ft is interesting to note, however, that (he subsequent prices brought hy some of 
Whistler’s Nocturnes proved the futility of Raskin’s criticism, for tin* “Blue and Silver 
Nocturne” which was an exhibit at the trial, was ultimately purchased by the National 
Art Collection Fu; d for 2000 guineas, was presented to the Nation and now hans/s in t!m 
National Gallery.” {Ibid.) 

Mr. Cassidy surveyed the examining counsel with undis¬ 
guised contempt, which in nowise disconcerted the lawyer. 

“And why. may I ask, did you not go to the help of the de¬ 
fendant in the fight?” inquired the lawyer. 

“For the r’ason,” said Mr. Cassidy, in a tone of blighting scorn, “that at that time 
I had no means of knowing which of tliim would be the dcfindnnt!” (Youth's Companion 
cited in 15 Green Bag, 197.) 1 ’ 

O’Connell (cross-examining plaintiff, au aged man, whose mental capacity is the ques¬ 
tion in the case).—“Have you voted?” 

Plaintiff —-“Sure, I have,—for forty years.” 

Mr. O’Connell.—“Did you vote at the last election?” 

Plaintiff.—“I did that, and I voted for you.” 

Plaintiff’s Counsel. -“Your Honor, I ask to have that last stricken out as irrespons¬ 
ive.” 

Mr. O’Connell.—“Your Honor, I insist that it remains in. It shows the intollifron™ 
of the witness.” (:0 Green Bag 430.) 

Highly suspicious .—“ It is a rule to which good lawyers usually adhere ” says a 
Philadelphia attorney, “ never to tell more than one knows. There was an’ instance 
in England, not many years ago, wherein a lawyer carried the rule to the extrem^ 

“ One of the agents in a Midland Revision Court objected to a person whose name 
was on the register, on the ground that he was dead. The revision attorney declined to 
accept the assurance however, and demanded conclusive testimony on the point. 

“ The agent on the other side arose and gave corroborative evidence as to the diwion 
of the man in question. LU,SL 

‘ But, sir, how do you know the man’s dead ? ’ demanded the barrister 

‘ Well,’ was the reply, ‘ I don’t know, It is very difficult to prove ’ 

‘ As 1 suspected,’ returned the barrister. ‘ You don’t know whetlur he’s dead or not • 

“Whereupon the witness coolly continued : ‘ I was saying, sir, that I don’t 

whether he is dead or not; but I do know this : they buried him about a month atro on 
suspicion,” (20 Green Bag 218.) 110111,1 a ^° on 



CHAPTER XV. 


IMPERTNIENT WITNESS. 




Immodest words admit of no defence, 

For want of decency is want of sense.’— Earl of Roscommon. 

All persons who have been accustomed to see witnesses in a court 

of justice know, that those who are stating falsehoods 
are extremely apt to give flippant and impertinent 
answers, said Mr. Brougham in the course of his 
address on the Queen’s trial. 1 


Impertinence and 
flippancy, ear-marks 
of falsehood. 


(1) Compare this with the following text of Narada Smriti. “He who appears as it 
were uneasy by reason of the wickedness of his own crimes, shifts from place to place 
who suddenly coughs much and likewise draws his breath now and again, who scratches 
the ground with his feet, who shakes his hands and clothes, the colour of whose coun¬ 
tenance changes, and whose forehead sweats, whose lips become dry, who looks above and 
about him, should be known as a false witness. Such a wretch should be punished 

severely. Narada Smriti cited in Halhead’s Gentoo Code. P snea 

A learned writer in the course of an article in the Green Bag has the following (II 

Green Bag; 457-459):—“A great outcry was raised some years 
Wit in the witness how ago, says the “Irish Law Times,” against the methods of the 

bar in the cross-examination of witnesses. It followed what 
was known as the great pear case, in which the foremost advocate at the bar, subsequent¬ 
ly Lord Chief Justice Russell, was alleged to bavetreated a certain witness with great un¬ 
fairness by adopting a line of cross-examination that insinuated that the jewel had been 
stolen by him. The only result of this long discussion upon the ethics of cross-examina¬ 
tion was the vague conclusion that, although some members of the bar were occasionally 
tempted to make reckless conjecture the basis of cross-examination, every barrister of 
repute observed the famous dictum of Sir Alexander Cockburn, that an English advocate 

should maintain his Client's cause “with the sword of a soldier, not the dagger of the 
assassin. 


I he conclusion that an advocate ought not to seek to damage the testimony of a 
witness by making him the subject of reckless insinuations is too obvious; but the dis¬ 
cussion was not altogether in vain, since it enabled Sir Frank Lockwood to tell a story 
that deserves to be remembered. 

Sir Frank Lockwood, in replying to a series of attacks on lawyers and the methods 
adopted by them in cross-examining witnesses said;—“I have read with interest,” he wrote, 
the various letters on the subject of cross-examination. It appears to me that, in the 
general condemnation ol counsel, your contributors have lost sight of one side of the 
question, namely, the grave difficulty in which counsel is often put by the—I fear I must 
use a word which savors of harshness—impertinence of witnesses. Let me illustrate 
what I mean by a personal experience*. I was engaged in conducting the defence of a 
person charged with cattle stealing. For obvious reasons I do not give the name. A 
witness deposed to seeing the ‘beasts,’ as be called them, in the custody of the accused. 
On cross-examination, 1 ascertained that he was some distance from the animals, and so 
asked ‘TIow could you tell they were beasts?’ 

Answer.—‘Because I could see them.’ 

Question,—‘liow far off can you tell a beast ?’ 

Witness (looking critically at Lockwood).—‘Just about as far off as l am from you.’ 

Now, surely, sir, counsel should have some protection from outrages such as this. I 
distinctly remember that upon the occasion quoted I received sympathy from neither the 
bench nor the public—nor, indeed, the bar. 

The wit that shines from the witness-box has usually a strong flavor of impertinence. 
A witness in a recent police court case, who contradicted the evidence of a policeman, was 
asked whether he was prepared to describe the.constable as a liar. 

“No, ” be answered, “ I won’t exactly say the constable is a liar, but I don’t mind 
saying he has handled the truth most carelessly.” 

This answer displaj r s a delicacy of feeling which is absent from the great majority of 
retorts from the witness-box. 
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Humor in the witness-box is not nearly so plentiful as it need to be, 
if one may judge from the stories told in the memoirs of the leading 
advocates of days gone by. Probably one reason for the decline is that 
the present generation of counsel adopt towards witnesses a most con¬ 
ciliatory tone. The most successful cross-examiners are those who have 
most thoroughly grasped the meaning of the familiar saying that honey 
catches more flies than vinegar. A witness requires to be provoked in 
order to be witty, ho scarcely gets a chance unless he is bullied. This 
opportunity, now grown rather rare, was always at hand when the “ bad¬ 
gering” process was common in the courts. Baron Alderson once remarked 
to an advocate who was notorious for the personal nature of the questions 
he addressed to witnesses, “Really you seem to think that the art of cross- 
examination is to examine crossly.” Such an impression was apt to 
lead to very unpleasant results for the advocate who lay under it. 

One of the neatest instances of the tables being turned upon a buHy¬ 
ing counsel was afforded by a clergyman, who gave evidence at the 
Worcester Assizes in a horse-dealing case. He gave a somewhat con¬ 
fused account of the transaction in dispute and the cross-examining 
counsel, after making several blustering but ineffective attempt to 
obtain a more satisfactory statement, said, 44 Pray, sir, do you know the 
difference between ahorse and a cow?” “ I acknowledge my ignorance,” 
replied the reverend gentleman. 14 I hardly know the difference between 
a horse and a cow, or between a bull and a bully—only a bull, ] am told, 
lias boms, and a bully”—here he made a respectful bow to the advocate 
— 44 luckily for me, has none.” 


Quite as palpable was the hit of the farmer who, though severely 
cross-examined on the matter, remained very positive as to the 
identity of some ducks which he alleged had been stolen from him 
“ How can you be so certain?” asked the counsel for the prisoner ; 44 I 


have some ducks of the same kind in my own possession.” 44 Very likely,” 
was the cool answer of the farmer, 44 those are not the only ducks IVe 


had stolon,” 



A witness, whose veracity bore no resemblance to (he reputation of 
Caesars wife, once deviated into the truih. 44 Ah,” said the judge, 44 he’s 
telling the truth now. 1 can see it by his natural embarrassment.” 

It is related that a Quaker went into the witness-box at Guildhall 
without the characteristic costume of his sect, and that Lord Ellenborough 
having inquired if he was really a Quaker, and received an answer in the 
affirmative, said, 44 Do you really mean to impose upon the court by 



(2-5) See also cited in I unj. Law Rep. 1008, p. 72, 


Vol, 11-21 
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?maeine n !nv r G - in ^ diSgUiS6 ° f * r6asonable bein £ ? ” It is difficult to 
thetf InTo rfFll° C r Pant ^ n i he bench maki "g such observations as 

witn. l L f le , nb ° r0Ugh S day th9 attifcude of the bench towards the 
witness-box was far less considerate than at the present time, and it was 

asy for -a conflict to take place in which the judge got-the worst of it. 

Such an experience once befell Lord Ellenborough himself. A bricklayer 

appeared before the distinguished judge in clothes that were covered with 
his trade-marks. 

, f ‘‘ R t ! a . lly ’ witness -" observed his lordship, “when you have to appear 

before this court, it is your bounden duty to be more clean and decent 
in your appearance. 

‘STh.W“ fe ;- rePUed ? e btickl *y CT - “ if your lordship co m8s to 
that, I m thinking I m every bit as well dressed as your lordship ” 

‘‘How do you mean?” Lord Ellenborough demanded angrily. 

. „ Y* 7, falth ' y ° U C ° me h ° re ‘ n 70Ur workin e clothes, and I come in 

xxI me • 

Witticisms are a favorite resource of the prevaricating witness, but 
they usually prove to be no laughing matter to the person in whose in¬ 
terests they are perpetrated. The experienced cross-examiner does 
nothing to discourage the impertinence of such a witness, because he 

tbTwUe eaVeS the minds of the ^ a strong impression that 
the witness is trying to keep something back from the court. 

Perhaps no better instance can be given of this flippant style of tes¬ 
timony than the following account of a dialogue which took place between 
a emale witness and a well-known member of the bar at an Old Bailev 
trial, at which Mr. Justice Grantham was the presiding judge: “ What are 
you? the cross-examining counsel asked. The witness was silent. 

“ What are you?” he repeated. 

“ A woman,” she slowly replied. 

Q.-“ What is your occupation?’’ A.-“ I do ray housework. ” 

. And ^ ter , that - when y°u have done your housework-what do 
you do? A.— I go into the park.” 

Q.— 4 And that is how you occupy your time?” A—“No,” answered 
the witness, amid one of many bursts of laughter. 

Q. It is no laughing matter,” said counsel sternly. A.— 44 I should 
be sorry, to laugh at you.” 

Q. How do you live? Do you do needlework?” A.—“Sometimes I do ” 
Q.—“ Is that your answer?” A.- 4 Yes. ” 

Q~“H° W do you support yourself ?” A.—“How do I support 
myself?” repeated the witness. 

44 Yes,” said the counsel. 

44 Do you mean,” inquired the witness, “ How do I live?’’ 

44 Yes, yes,” interrupted Mr. Justice Grantham. 

The witness answered slowly and dramatically, “I eat and drink.” 
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This is the kind of “ humor” which creates much amusement in the 
court, but it is terribly mischievous to the cause which the witness has come 
to support, and gives, therefore, no trouble whatever to the counsel whom 
it is supposed to bathe. 

A far more difficult person to manage is the witness who thinks it 
funny to pretend to a greater stupidity than he actually possesses. 

“ Did you see the defendant throw 7 the stone?” a witness was asked 
in an assault case at the York Assizes. 

“ I saw a stone, and I’m pretty sure the defendant threw it,” was the 


reply. 

Q.—“Was it a large stone?” A.—“I should say it was a largish stone.” 

Q.—“What was its size?” A.—“ I should say it was a sizeable stone.” 

Q.—“ Can’t you say exactly how big it was ?” A.—“ I should say it 
was a stone of some bigness. ’’ 

Q.—“ Can’t you give the jury some idea of how big it was ?” A.— 
“Why, as near as I can recollect, it was something of a stone.” 

Q.—“Can’t you compare it to some other object?” A.—“ Why if I was 
to compare it,l should say it was as large as a lump o’ chalk. ” 

Such stupidity is too grotesque to be genuine. 

The following scene occurred during the trial of Deacon Brodie for 


murder in Scotland :— 

The Dean of Faculty —Were these the pistols he brought with him ? 
(The pistols produced.) 

Witness, —No, not these ; I did not say these, but another pair, since 
fr . . fr . „ .. the truth must be told. Do not think to trap me; 

Trial of Deacon Brodie . ^ * 

you may make something of me by fair means, but 

not by foul. 1 do not understand the meaning of being thus teased by 

impertinent questions. 

The Dean of Faculty. —The more violent the gentleman is, so much the 
better for my client. The jury will take notice of the manner in which 
he gives his evidence. 

Lord Eskgrove.— My Lord Justice-Clerk, the witness, should be told 
that he ought not to talk in that manner to the counsel. 7 


In the case of a charge made against the manager of one hotel, the 

chief witness was a distinguished visitor at another. 
and 1 position^ P ° WCr “When the defending solicitor asked the titled wit¬ 
ness, who was described as the ‘ Acting Commander 
of the Royal Naval Reserve and Chief Examining Officer in the Bristol 
Channel, whether he had not had a dispute at the hotel against which he 
was giving evidence, the gentleman called the solicitor ‘a rascal,’ and ‘a 
shrieker who ought to be in khaki instead of defending triviil cases,’ and, 
when in replying to this outburst, the solicitor quietly remarked that he 
had served the King for seven years, the unappeased witness saw fit to 
add,‘Yes, as a volunteer or a dodging special, I expect.’ Whether the 


(^) S3e 11 Groen Bj" 457. 

(7) Trial of Djuo.i Broiij (Notable British Trials). 
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question that excited the angry passions of the witness was a justifiable 
one or not we have no means of judging. There is certainly nothing on 
the face of it to excuse so violent and vulgar a display of ill-temper. 
The agitated witness even contemplated a physical encounter with the 
cross-examining solicitor. ‘If this had occurred outside I would have 
boxed your ears,’ haughtily remarked the ‘Acting Commander of the 
Royal Naval Reserve and the Chief Examining Officer in the British 
Channel. This exhibition did not appear to have produced any reproof 
fiom the magistrate in whose presence it was made. Some measures 
ought to be taken to indicate that even gentlemen entrusted with im¬ 
portant military duties are not entitled, no matter in what capacity they 
enter the witness-box, to attempt to browbeat even the humblest‘officer 


of the Court’ in the performance of his duty to his client. The sooner 
they receive a censure the better.” 7 ' a 


Insolence of office. 


Officials, especially police officers in the higher grade, assume an 

importance in the witness-bax, which borders on 
insolence. Referring to this Harris says :—The 
superintendent of a division, let us suppose, is a witness against you—he 
is sure to be an important one. He has come to give evidence of what 
the Prisoner stated in my presence ’ a presence of six feet four and of 
proportionate breadth. We will suppose the question to be a bank 
robbery: the accused a man of high character and large family. This is 
the case in which the official witness magnifies himself out of all re¬ 
cognition. There is not only Official Authority to confront, but Official 
Arrogance puffed out with Official Ignorance. 

An inexperienced counsel must needs look small before such a being 
as this ; and whatever may be his mode of attack, yonder human citadel 
has survived similar assaults, and is prepared to stand a siege of questions 
from the oldest veteran in the field. 8 


(7-a) See 3l M. L. J. 110-111. 

(8) Harris’ Hints, 12th Ed., 101 . 


Insolence of wealth— The 
Bilcueo of Mr Hotels n the 
Standard oil case 


A competent writer in a course of a short note in the American Lawyer has the 
following: “ahe Supreme Court of Missouri .had in a recent case handed down a decision, 

the effect of which, it is said, will he to force the elusive gentle¬ 
men who preside over the destinies of Standard Oil to divulge 
information which the commonwealth of Missouri is very 
anxious to obtain. We have not seen a copy of the opinion, 
and are, therefore, not in a position to state how wide may be 
its scope, but it is to be hoped that it is sufficiently sweeping. 

Mr. Rogers must have known that his replies of “I don’t know”, “I don’t remember”, 
“I refuse to answer by advice of Counsel”, would have aroused a tornado of criticism and 
it is, therefore, no more than reasonable to suppose that he realizes that frankness would 
have evoked even a worse whirlwind, Certainly they have left in the minds of all who 
ha vc followed the case a strong impression that the Walers-pierce Oil Company are 
really subsidiary corporations of the Standard Oil Company, just as the State of Missouri 
claims. 


Not only did Mr. Rogers display a lamentable lack of frankness, but bis answers at 
times were positively insolent. Query % what would happen to any one, not a financial 
magnate, who should conduct himself in the following manner. 

Attorney-General Hadley, -“Where is H. W. Tilford ? ” 

Mr, Royers .—“1 don’t know.” 

Attorney-General Hadtey ,—“Is he in New York.” 
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A company director was giving evidence bearing upon a rather 

shady history, when Sir Frank Lockwood put the 

impertinent witnesses! d^lion to the promoting director : “ Now tell mo, 

Sir, when ‘did you .first determine to float this 

company ?” 

“ Float this company ?” asked the witness, with some surprise : “ I 

don’t know what you mean by floating the company.” 

“ Very well, then,” replied Sir Frank, “ 1 will make my meaning 
perfectly clear. By floating the company 1 refer to the operation which 
almost invariably precedes the sinking of a company. Do you under- 
stand me now ?” 

This illustration evidently impressed the witness sufficiently, and 
during the remainder of his evidence he was disconcerted to such a 

Mr. Rogers —.“If t don't know, how could I say whether he is in New York or in 
purgatory?” 

Attorn eg-General. —“What place did you mention?” 

Mr. Rogers. —“Well, it wasn't Missouri.” 

Attorney-General —“Didn't you have desire to sec the new refinery near Kansas City 
ilt to handle the oil from the Kansas and Indian Territory fields?” 

Mr. Rogers —Inasmuch as I have been in the oil business, and notably the refinery 
iness since 18(11, an oil refinery has about as much attraction for me as Carrie Nation.” 
Commissioner Sanborn to Lawyer W. V. Rowe, who was continually interrupting the 
proceedings,—“Mr. Rowe, I shall have to ask you to leave the room. The proceedings 
cannot continue until you depart.” 

Mr. Rowe .—“I decline to leave.” 

Mr. Rogers (from the witness chair, where he was being sharply cross-questioned)_ 

“I would like to take his place. 1 would leave this quickly enough.” 

When it is considered that it is the State which protects Mr. Rogers in his enjoyment 
of property, the full insolence of his flippant demeanor can be gauged. Americans have 
a sense of humor. But Mr. Rogers had rather passed over the line which divides mirth 
from wrath.” (American Lawyer.) 

Former Judge Mayor, of New York City, was relating how lawyers often badger wit¬ 
nesses unintentionally, and cited the case of a prize fighter who 
Irritation of ignorance. was on the stand to testify concerning a street light in which he 

was a principal. The plaintiffs attorney politely asked the 

burly witness: 

“ Did 1 understand you to say that you were a pugilist ?” 

“ Dat’s what I am,” proudly answered the prisoner. 

“ Oral, manual or caligraphic?” suavely inquired the lawyer. 

The pugilist looked as if he had received a blow in the solar plexus, his face grew red 
as a danger signal and he seemed about to spring out of the chair upon his inquisitor. 
Then, turning to the Bench, he growled : 

“ ^ a y judge, I’m a fighter, and dat’s all, but I am not one of those darn’d things that 
pie faced bloke calls me.” 

Judge Mayor said the attorney withdrew the obnoxious question, and the case pro¬ 
ceeded without further misunderstanding on the part of the doughty defendant. 'New York 
“ Herald” cited in 12 American Lawyer 557.' 

Kx-Goveruor Hushes of New York, the new member of the Supreme Court of the 
United States, recalls an incident happening when he was a law-clerk in the office of the 
Chamberlain, Carter & Hornblower. 

A man was being examined by one of the firm with reference to his qualifications as a 
juror in an important case, involving a considerable sum of money. 

Q.—“You understand, what is meant by a preponderance of evidence?” A. “Yes sir.” 
Q.—“Let me have your idea of it.” A—“1 understand it, I tell you.” 

Q.—“Well, what is it?” A.—“Why, anybody can understand that.” 

t n'~\\ would l 1,ke to *iave your definition ot it.” A. —“I know what it is. When 1 
tell you 1 know what a thing is, l know it. That’s all there is about that.” 

Q.-'W/el), what was the question I u*kcd you?” A—“You ought to know what that 
/'Hr' Ve forgotten your own questions, don’t try to get me to remember them for 
you! (22 Green Bag ,14). This reminds one of Falstaffs refusal to give a reason on 
compulsion, though they were as plentiful as blackberries. 
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fawyer.^^ ^ ^ **** Vi ° tim t0 the ski11 ° f the ex P cr ^nced 

oxa^d by b ^:r 0 .t damages for iniuries ’ he was thus 

Q. - “I gather that you did not see nor hear the approaching vehicle?” 
tit was a grocer s cart.) A.-“ Not I. Why the first thing I see or hear 

was thewana-top of me- I was being scrunched before I knew where I was. 

• ^ rS » a ^' T° U Say y ° U reithsr saw n °rheard the approach¬ 

ing vehicle ? A. That’s right. Not I-never at all.” 

„ Q ~“ You were overtaken opposite the post office, I believe ’” A - 

Yes. I was in the middle of the road.” 

Q :~‘! Wha J. . w . er ® yOU lt doil, e that you did not see or hear the 
approaching vehicle ? A.—“ Nothing, look here.” 

Q.-“ Answer my question please.” A.-‘‘Well, but look here, guvnor ” 

Q.~ Answer my question, please.” A.-“ Nothing, but having a bit 
of a lark with one or two others.” 

Q— Having a bit of a lark ! Dou you mean, you were dancing on 
the pavement? A— Perhaps, 1 was, perhaps, I wasn’t.” 

Q.~ Were not you dancing on the pavement wi.h a young lady 
when the vehicle came round the corner thirty yards away?” A.-“Per- 
haps I was, I say, perhaps I wasn’t.” 

Q ’7. A " d dldn ’t the young lady run away from you?” A I don’t 
say nothing. 

Q.-“ And did not you run after her and so into the vehicle ?” 
A.— Perhaps. 

, „ Q AnSWC1 ' that question ’ Please.” A.-‘‘What right had the car to 
be there. 

Counsel.— The jury will tell you.” 10 

(9) Cited in 8 94^ -- 

(10) Cited in 20 M. L. J. 227-228, 

relative to the dearness of her e/e^sfght^^ c! ° sely Onestioned by the opposing counsel 

Q-—“Can you see me? ” A.—“Yes.” 

Q*—“How well can you «;oe mo 9” a ««ur„n , 

Negro, nor an Indian, nor a gentleman V rN^?nn*iw“ gh ’ t0 ; SGe t JJ at you are . ncUijei ; a 
Croon Bag reproduced in 1 Cr. L. J 200 ) a ^ or ^ ora ^ iOD Reporter, cited in the 

when ^ witness was bromrlv he ^ oro ] a rmlitary court and was seated near his counsel, 

Reused ? "."state who he is!" " tbe formal ‘ 1UcstioU ■-" Do 5 ' 0U kaow 

«putStr» Which*™ sl-r- r ( '| y M.\ a J d IrT * Ws 00UnseI ’ hesitated a momcnt »» d 

j. n .A ! e ;! knra ; n Sergeant of the name of Cookie asked a witness, “ Do you like fish ?” 

) " SS Pr0m ‘ ,Uy answor ed, “Yes but not with Cockle sauce"”—(25 M.L. J. 

1 he following further illustrations may also be noted:_ 

were^eonte^t^’ 1 ]! 0 —“x'did^ot!” 16 sa *' is ® ed ' iust »ow, you meant, I suppose, that you 

not , 9 --“ Weil . satisfied aud content are just the same, are they not ?“ A.—'‘They are 

•‘S..r2'7wm Cll M UPP ? SO '7 CXp,a i“ *° ; he , court a,,d jury what the difference is?" A — 
oiire, l will. Now, lor instance, I might be satisfied that it was you i saw out behind 

c ^dm\sTS.7^' N ° ra ’ bUt 1 d bC fUr lr ° m bt ‘ h:g Oreen Bag? 
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The test of an advocate’s powers lies in his avoiding situations where 
the witness has got the power and opportunity for giving such imperti¬ 
nent answers, and when he does give one to put him down with a proper 
t, , . retort. Here is an instance of it.. “ A leading Boston 

Putting down nnper- . . v 11 

tinence of witness by lawyer asked the witness, a young man of dissolute 

affine retort by coun- habits, whether he was not in the habit of loafing 

around bar-rooms and billiard-rooms. The witness 
pertly answered, “That is my business.” “Yes, 1 know,” the lawyer 
responded; “but is it your only business?” 11 * 12 


. * n a ° s wer to the long hypothetical question, the doctor, Mr. Thompson, gave it as hi* 
opinion that the testator was afflicted with “Senile dementia.” S J,s 

Across the room sat a young attorney on the opposite side with a formidable h iftorxr 
of medical books close to hand. It was his duty to cross-examine the expert. In virvi ? 
forms the same questions were asked and re-asked at wearisome length. Dr r i ] 10!n ‘ r * g 

was put 6 ° rdea With0Ut corn i )laint «ntil nearly midnight. Then ihe folio whig question 

Q. ‘‘Doctor, you have given it as your judgment that the testator was sufferimr frnm 
what you are pleased to term ‘senile dementia.’ Now, I wish you would repeat to thts S 
some ot the evidences of ‘senile dementia’ in a patient.” A—“Well, the books say wh ' 
man has ‘ senile dementia’ one of the symptoms is to ask the same question over an 
aga.n after ,t has been clearly answered.” ( ited in 20 M. L. J. Si). dnd ovcr 

Counsel.--'*Now, be careful Mr. Gibbins. You were, I believe, an old Gienn fti 
prisoner. Did you ever notice that he behaved strangely when he was alone.” f 1 le 

Witness.—-“Well, sir, you see sir, 1 would not be with him when he was alon« m .. 
(Green Pag, cited in P. L. R., 1008, p. 30.) ° llll0ne > SJr - 

Sir Charles Russell was examining a.witness about the size of certain hoof 
by a horse in sandy soil. “How large were the prints?” asked the counsel “Were eft 
largo as my hand, holding up hm hand for the witness to see “OL 7 fl i,s 

witness honestly, “it was just an ordinary hoof.” There was a roar of ■ <, m Sa,d the 
anu Sir Charles had to suspend the examination. (Law Notes, cited in i(j \I° 

Doctor under examination.— ' * ^ 

Q.—“Doctors sometimes nuke mistakes, don’t they?” 

A. — “ I he same as lawyers,” was the doctor's reply. 

Q.—“Put doctors’ mistakes are buried six feet under-ground ” 

cited A ,TI5 Y m!’l”j. 3-)o ) er ' S mi ' Stnk0S S0mctimes SWinS SiX f <** '«» the air." (Law Notes, 
(11-12) Green Pag, 151. 

It is not uncommon that during trials of cases in courts of law witness* n » 1 

m,nat,on get opportunities for giving most impertinent answers ihe verv LY f' f a ' 
cates cannot always avoid such situations. y best of atlvo * 

Ihero was a certain Representative in Congress from Michigan 

moned as witness in a case being tried at Sarinuw the i gdn , 0 , was once sum- 

knowledge of the lumber business. It appeared that the whole based on j,is expert 

not merchantable lumber had been supplied a certain (i r ,n as set j^'rtf, in" t Whetl,0r ° r 
With the party of the second part. ' SLt Iort Jri its contract 

Representing the opposition there appeared a very vociferous Hwvpr , 

0 f°hfn 7 l h f 10 ackcd in argument - He would shout and roar and pound the table d ° r 1 ’ 
or him like an auctioneer. 1 ulUiU inG table in front 

“ What,” demanded counsel in stentorian tones of the witness “ i 

as merchantable lumber? ” wuneSs », what do you regard 

an j 

“ I !lnnh h i a ^ Slr ’ W0 ! d - d you re * ard as merchantable grain ?” 

„ \ don 1 know anything about grain.” 

‘‘Not’ 1 u°mberman.’*' Wc “’^ What aboat -rcbantable fruit ?” 

merobanTable?’^’^ dtar Slr * As t0 s,abs and culls-should you say that tb>ij Were 
“T bey are products of the mills.” 

whether 1 ’you ha ve?ny y ?ieas £allaE^ of m^mSego^?“° n0rab,e Co ^ 
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A famous English barrister was once cross-examining a big vulgar 
Jewish jeweller in a money-lending case, and began by looking him up 

and down in a sleepy, dismal way and then drawled out, “ Well, Mr. 
Moselwein, and what are you ? ” 

A gentleman,” replied the jeweller with emphasis. 

Just so, just so, ejaculated Holker with a dreary yawn, “ but what 
were you before you were a gentleman ? ” 13 

The legal editor of the Philadelphia Item has raked from oblivion 
the following capital anecdote :— 

Lord Morris, of the Irish bench, whose procedure was more noted 
for wit than for judicial dignity, was once trying a case at Coleraine, in 
which damages were claimed of a veterinary surgeon for having poisoned 

, a valuable horse. The issue depended upon whether 

Morris and the , . . . . - . ., 

doctor. a certain number of grains of a certain drug could 

be safely administered to the animal. A dispensary 
doctor proved that he had often given eight grains to a man, from which 
it was to be inferred that twelve for a horse was not excessive. 

“Never mind your eight grains doctor,’’ said the judge. “ We all 
know that some poisons are cumulative in effect, and ye may go to the 
edge of ruin with impunity. But tell me this- The twelve grains — 
wouldn t they kill the devil himself if he swallowed them ?” 

The doctor was annoyed and pompously replied : “ I don’t know my 
lord ; I never had him for a patient.” 

From the bench came the answer : 

" Ah, no, doctor, ye never had, more’s the pity. The old boy is still 
alive.*’ 14 


Sir Edward Carson, K. C., an Irishman, is one of the wits of the 


Carson’s deadly re¬ 
partee. 


English Bar, and a skilful and deadly cross-examiner. 
He recently began his cross-examination of an 
offensive witness thus :— 


Carson.—“ I believe you are a heavy drinker ?” 


Witness.—“ That is my business 1” 

Carson (without a moment’s hesitation).—“ Have you any other ? 

It is needless to say that the promptness of the question, and 
the laughter which followed, put the witness completely at counsels 


mercy. 15 

Of the very few good jokes ever perpetrated by Cicero one of the 

best was made at the expense of Hortensius, at bis 
The riddle of Horten- trial. The latter was known (in violation of the Cin- 
S1US * c i an law which required the services of advocates 


“Oh, yes,” replied the redoubtable witness. “A lawyer, for example, 
his case with his brains-1 should call him a merchantable lawyer; but the one 
his case with his mouth and his hands and feet 1 should call a cull ! 

That closed the cross-examination. (24 Green bag, ay.) 


(13) Wellman, 25. 

• (14) 35 American Law Review, pp. 898-809. 

(15) 2J Green Bag 48. 


who tried 
who tries 
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at Rome to be gratuitous) to have received as a present from his client 

a valuable image of the Sphinx one of the spoils of his Sicilian govern¬ 
ment. While Cicero was examining a witness, Hortensius said, “ You 
speak riddles. I cannot understand ’you.” “Well,” rejoined Cicero, 
that is odd ; for you have a sphinx at home to solve them.” in 

Sir James Scarlett, the famous English lawyer, held that verdicts 

„ , ,, , , could be won without eloquence, and he proved it 

Scarlett and the old .. . , . TT . . 

lady. many a time in his own career. His skill in turning 

a failure into a success was wonderful. In a breach 
of promise case the defendant, Scarlett’s client, was alleged to have been 
cajoled into an engagement by the plaintiff’s mother. She as a witness 
on behalf of her daughter completely baffled Scarlett, who cross-exa¬ 
mined her. Butin his argument he exhibited his tact by this happy 
stroke of advocacy : 11 You saw, gentlemen of the jury, that I was but a 
child in her hands. What must my client have been ? ” 17 

Curran used to relate a ludicrous encounter between himself and a 

Curran and the 'fish- fishwoman on the Quay at Cork. This lady, whose 
woman. ‘ tongue would have put Billingsgate to the blush, was 


incited one day to assail him, which she did with 
very little reluctance. “ 1 thought myself a match for her,” said he, 
and valorously took up the gauntlet. But such a virago never skinned 
an eel. My whole vocabulary made not the least impression. On the 
contrary, she was manifestly becoming more vigorous every moment, 
and I had nothing for it hut to heat a retreat. This, however, was to be 
done with dignity ; so drawing myself up disdainfully, I said, “Madam, 

( 16 ) Horteusius 140. “ 

Some years ago Morrison R. Waite, who was appointed Chief Justice of the United 

States Supreme Court in 1674, and a number of other prominent lawyers were attendinc? 
court in southern Illinois. b 

nhitf justice Waite at , ?" e extremely cold night they were all sitting in a circle 

the hotel. about the fireplace, at the hotel where they were stopping, telling 

yarns and enjoying themselves hugely. 

A stranger rode up to the hotel on horse-hack, dismounted, stripped off his overcoat 
leather overshoes, and was escorted, before he had a chance to get fairly warm into the 
cold dining-room for supper. 

After eating his supper, the stranger, who had the appearance of being a well-to-do 
farmer, was invited into the sitting-room where the lawyers were seated before the huge 
lire, and introduced to the party by the hotel owner. 

The man was cold, fairly chilled through from riding, hut there was no move on the 
part of any member of the party to make room for him near the glowing logs in the 
fireplace, but they were otherwise cordial in their greeting, and evidently thought to have 
a little sport at the expense of the stranger. One asked the man where he hailed from 
“Chicago," was the reply. Then another inquired as to the condition of the roads. “They 
are horrible," he said, and continuing, remarked that “the roads through the swamps 
between here and Chicago are the worst I ever saw—worse than hell." 

The last remark struck Chief Justice Waite as an opening for the fun to begin so hp 
turned to the stranger and said :— ’ 

“My dear sir, you speak like one familiar with hell. IIow are things down there’” 

10 this the stranger replied :— 

fire ”° h ’ ^ ' S tbCre JUSt US lt ” S ever y where e,se ’ the Dwyers are always nearest the 


308.) 


The circle opened at once and made room for the shivering stranger. (21 Green Bag 


(17) 22 Green Bag 425. 

Vol. 11-22 
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I scorn all further discourse with such an individual/* She did not under¬ 
stand the word, and thought it, no doubt, the very hyperbole of oppro¬ 
brium: * Individual, you you wagabone,’ she screamed, ‘what do you mean 
by that ?—I’m no more an individual than your mother was/ Never was 
victory more complete. The whole sisterhood did homage to me, and I 
left the quay of Cork covered with glory.” 10 

Very clever was the retort of a New York lawyer seventy-five years 

ago to a witness. It is told of John Anthon in 
Edwards’ Recollections. 19 He was defending an 
action for seduction. The plaintiff was on the stand as a witness. The 
lawyer, after some questions, asked her whether she was intimate with 
other men. The girl, very indignantly, responded: “ That is my 
business.” “0 ! it is your business, is it, Miss”; then, turning to the jury: 
“ Gentlemen of the jury, if that kind of thing is the plaintiff’s business, 
she certainly has no business here.” 


Anthon’s retort. 


(18) 28''Ame. Law Rev. 9l3. 


(19) 46 Ame. Law Rev. 626, 



CHAPTEB XVI 

FLIPPANT WITNESS 


Words are like leaves, and where they most abound, 

Much fruit of sense beneath is rarely found.” (Po/e.) 

“ If the witness is determined to be witty or refractory with you, you had better 
settle that account with him first, or its items will increase with the examination. But, 
be careful not to lose your temper : anger is always either the precursor or evidence of 
assured defeat in every intellectual treat.” (Paul Brown's Pules.) 


Harris, in his Hints on Advocacy says “ When a witness 
comes ‘into the box with what is commonly called a “ knowing ’* 

Method of dealing look ’ and wilh a determined pose of the head, 

With a flippant witness as though he would say, 4 Now then, Mr. Counsellor* 
—Harris remarks. i > , , , , ° 11U1 » 

1 m your man, tackle me, you may be sure you 

have a flippant and masterful being to deal with. He has come 

determined to answer concisely and sharply; means to say ‘no’ and 

‘ yes ’ and no more ; always to be accompanied with a lateral nod, as 

much as to say ‘ Take that.’ But although I have used the masculine ’pro- 

noun, this witness is very often a female. She has come to show herself 

off before her friends ; she told them last night how she would do it, and 

feels quite equal to ‘any counsellor as ever wore a wig.’ ‘She’d wig 

him, she would.’ No doubt this would be quite true elsewhere—but in the 

witness-box ! You must demolish her, my friend. There’s a-life-and- 

death struggle in this cross-examination ; and you must win. 


I have seen many a counsel put down by such a witness; a sharp 
answer, with a spice of wit in it, has turned the young advocate into a 
blushing boy, and utterly discomfited him. Perhaps a laugh has been 
caused by some impertinent observation. The best advice*under these 
circumstances is, first of all, to make up your mind not to be put down 
No matter what happens, you will sit down the winner. But you must 
preserve the most placid and unruffled demeanour, and, above all things 
never reply to the witness. To be led into a retort, unless it were an 
absolutely crushing one, would betray a weakness, and sho v that the wit¬ 
ness was making the running, not you. To argue with a witness is not 
only to abandon your high post of vantage, but to make a bad impression 

on the jury. You are no longer the advocate, but are reduced to the level 

of an ordinary disputant with a person who will probably be too much 
for you. Argument is not cross-examination ; the time of incubation is 
not yet. You will be able to see what you will make of the evidence by 
and by ; at present it is your duty, by questions, to get as much as possi- 
ble in your favour, or to destroy as much as possible that which has been 


(1) Hints on Advocacy 73-74, 
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given against you. Your arguments, if worth anything, will be better 
addressed to the jury than to the witness; and they will possess this advan¬ 
tage, that then there can be no correction or explanation by her. 

In dealing with this witness, an advocate should carefully abstain 
from administering rebukes, or attempting 3 4 to put the witness down. ’ 
His object should be to keep her up as much as possible, to encourage 
that fine frenzied exuberance, which by-and-by will most surely damage 
the case she has come to serve. A little encouragement will be of more 
service than anything that would tend to damp the ardour of this flippant 
fury. Besides, you will have the opportunity of animadverting upon her 
evidence by-and-by, and then you will be enabled to show by the con¬ 
trast of a quiet manner with her blatant and irrepressible demeanour how 
utterly worthless her evidence is. The good effect which any portion of 
it may have produced will share the condign fate of the remainder.” 4 


Value of evidence of 
a flippant witness— 
Judicial dicta and Ill¬ 
ustrative cases. 


Q. 

Q. 

Q. 

Q. 


(4 


4 4 


44 


He assumes an air of sneering levity in response to important and 

proper questions, and betrays an air of triumph in 
baffling the scrutiny of inquiry,” said the court, in 
speaking of a witness’s repellant demeanor. 3 So 
“ the testimony of a witness who, while testifying, 
boasts that he is a liar, is entitled to no consideration. ” On the trial of 
Mr. Justice Johnson in the Court of King’s Bench at Westminister in 1805, 
witness testified for the defendant to certain occurrences in a house in 
Dublin. Cross-examination by the celebrated Sir Thomas Erskine:— 

“ How came you to be there?” A.—“ They brought me.” 

Who?” A.— u A Mr. Giffard.” 

Who is Mr. Giffard?” A.—“I believe he is a barrister.” 

How came you to go with him?” A.—“ Because he asked me, 
and I am not afraid to go anywhere,’’ 

Q._“What, do you go anywhere you are asked? Suppose any man 

you do not know was to meet you this charming foggy evening, after you 
leave the court, and should ask you to take a walk with him to White¬ 
chapel, would you go?” A.—“ I would.’ 

Mr. Erskine. “You would. Well, I know I would nol; and all I have 

to say farther is, that I wish you a pleasant walk.” 

Lord Chief Justice Ellenborough, charging the jury, spoke of the 
testimony of this witness as follows: “It may be necessary for you to 
attend to the demeanor of this man. He has said, upon his oath, that if 
upon his going out of court at this late hour of the evening any person 
whom he did not know were to ask him to walk with him to White¬ 
chapel, he would go with him; and he also tells you he went to a house in 
Dublin, only because he was not afraid to go anywhere. Such a mode of 
giving evidence in a court of justice certainly throws great discredit on 

the testimony of any witness.” * 


(3) Logan v. M’Chord, 2 A. K. Marsh (Ky.) 224, 225, 

(4) 29 How. St, Tr, 488, 501- 
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A witness's emphatic declaration that he would not sell his oath does 
not necessarily assure the court that much reliance should be placed on 
his statements. It is not a creditable manner of testifying for a witness 
to say, “I will swear it on a pile of Bibles as high as a man can stand,” or 
“I will swear that forty times more.” 17 

“If a man use strong protestations or oaths,'’ said Lord Chesterfield, 
“to make you believe a thing which is of itself so likely and probable that 
the bare saying of it would be sufficient, depend upon it he lies, and is 
highly interested in making you believe it; or else he would not take so 
much pains. 6 

Speaking of a flippant witness, Judge Longyear of U. S. of America 
said:—“This person when on the witness stand manifested, especially on 
his cross-examination, a degree of recklessness and want of appreciation 
of his duty as a witness and of the obligation of the oath he had taken, 
frequently expressed in exhibitions of contumely and of contempt 
for the party against whom he was called to testify, such as is sel¬ 
dom witnessed in a court of justice, and as destroys, in my estimation 
all confidence in his honesty and truth as a witness.” 7 


Wellman's advice. 


‘ The loquacious witness should he 
talk on; he will be sure to involve himself 
ties from which he can never extricate himself.” * 


allowed to 

in diflicul- 


(5) Bates v. Park, 54 Ill. App. 49 at p. 51. 
(G) Advice to his son. 


(7) 

D. J. 


Hawes v. Antisdcl, 2 B. & A. Pat. Cus, 10, 11 




^ * 




’ Longyear, 


~ - 7 

A well-meaning young justice who has a considerable marrying business wI.pi, i,„ , , 
the office, wrote out a nice little speech to be delivered to the bride and groom in.t 

Iii.nr^ins the solemnity ^ ’ ^ T al ‘a"! 0 dollurs - This speech he can s ,v 

olmarrlngs 1 ' backwards and forwards and lie can begin in the middle -..j <ty 

it both ways. The other day he joined i cm, Vile in . i , say 
of matrimony and threw in the customary enthusiastic and inexper enced ad^e of ^ 

bachelor, free of charge. His peroration ran something like this: ,Le of a 

I hope jou realize the full seriousness of the important stnn vm, i , i 

shall be your duty, sir, to guard and protect and cherish; and vourv ‘nnd-in?^ ta i kcn ‘ U 

respect and obey. Tins is the greatest event that can happen in the’life of oTthlr and 

an event that stands out as the pre-eminent event of your lives HenrpfnpM? ° y ? u “" 

will run together until one of you shall lay down the burden of life.1 th tl "? SB llves 

waters, and there wait for the coming of the other. You are now ‘no IhrZh r f 8 da * 

one heart, one purpose, and one destiny. I hope and trust you realize all the™ Wlth 
hope you understand the step you have taken." * AL a ^heso things. I 

“I'd ought to," replied the blushing bride. “I’ve been marrioH 
divorced twice." (14 Green Bag 401.) ‘ C( ^rcc times and 

rSSST b ° rd0r ‘“ S 00 t h u n de red 'the' 1 co un s e 1 ' for t h e de f y ° U 

and I. daughter T** *»• 

hndbe.? Ma ? y beCaUS0 shc was goort-looking. My s 0i rBill ma rr ^*b» ar -V ^ eU ' Sir ' 1 

in-'aw o?*my TaSerd^^TuVTbe lawyer couMn"^^^! 0 °' t d “ y »n«£ 
(8) Wellman’s Day in Court 125. 
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4 ( ' 

A witness who, either from self-importance, a desire to benefit the 
Best’s observations. cause °f the opposite party, or any other reason, 
ed to talk in order * loquacious propensity, should be encourag- 

drop somethin tw 6 T* ^ ^ int ° SOme c ^radiction, or let 

p methmg that may be serviceable to the party interrogating “ Of 

is dammng kind,” observes the author of a judicious pamphlet “ are 

tnesses who prove too much ; for instance, that a horse is the better for 

S i °T maDkind ° alls a bleraish or a ™e. The advocate on 
... ° e * s ' deDev er desires stronger evidence than that of a witness of 
is sort: he leads the witness on from one extravagant assertion in his 
nends behalf to another; and instead of desiring him to mitigate, 
P sses im to aggravate, his partiality; till at last he leaves him in the 
mire of some monstrous contradiction to the common-sense and experience 

of the court and jury; and this the advocate knows will deprive his whole 
testimony of credit in their minds.’’ 0 


(9) Best on Evidence, 8tli Ed. (Amo. Ed ) 012. 

They were cross-examining, in a Chicago court recently, a bookmaker who had been 

caught in the toils for playing some other game than his own. 
Humorous, Counsel for prosecution was intent upon a conviction, and was 

doing his best, none too successfully, to shake the testimony of 

the defendant. 

“ You’re sure of that?'’ he yelled, as the bookmaker stuck to an assertion that did not 

suit the case of the state. 

“ Sure, I am certain,” came the answer. 

“ You remember that you are under oath?” 

“ I do that.” 

“ And you’d swear to this statement of yours ?** 

“ Swear to it? Why lawyer and judge, your honor, I’d give a hundred to one on it any 
day.” (20 Green Bag 274.) 



CHAPTER XVII 
SHIFTY WITNESS 


“Keep the word of promise to our ear, 

And break.it to our hope.” Shakesj eare. (Macbeth.) 

One of Paul Brown’s rules for cross-examination is:-—“Be not regard¬ 
less of the voice of the witness; next to the eye, this is perhaps the best 
interpreter of his mind. The very design to screen conscience from 
crime—the mental reservation of the witness—is often manifested in the 
tone or accent or emphasis of the voice. For instance, it becoming im¬ 
portant to know that the witness was at the corner of Sixth, and Chestnut 
Streets at a certain time, the question is asked,‘Were you at the corner 
of Sixth and Chestnut Streets at six o’clock?’ A frank witness would 
answer—perhaps—‘I was near there.’ But a witness who had been there, 
desirous to conceal the facts, and to defeat your object, speaking to the 
letter rather than the spirit of the enquiry, answers, ‘No,* although he may 
have been within a stone’s throw of the place, or at the very place, with¬ 
in ten minutes of the time. The common answer of such witness would 
be ‘I was not at the corner at six o’clock.’ Emphasis upon both words 
plainly implies a mental evasion or equivocation, and gives rise with a 
skilful examiner to the question: ‘At what hour were you at the corner? or 
at what place were you at six o’clock’? And in nine instances out of ten 
it will appear that the witness was at the place about that time, or at 
the time about the place. There is no scope for further illustration-but 

be watchful, I say, of the voice, and the principle may be easily 
applied.’” - 

Curran with his jokes, in one way or another, always contrived to 

throw the witnesses he was examining off their com¬ 
posure, and he took care that they seldom recovered 

“ m Y Lord, my lord,” vociferated a peasant 
witness, writhing under mental excruciation when being cross-examined 
by Curran, “ I cannot answer yon little gentleman: lie is putting me in 
such a d old rum.” 

“A doldrum, Mr. Curran? What does the witness mean by a doldrura?” 
exclaimed Lord Avonmore. 

“ Oh, my lord, it is a very common complaint with persons of this 

description; it is merely a confusion of the head arising from a corrun 
tion of the heart.” a 1 


Curran and 
crafty witness. 


the 


(i) Paul Brown’s Rules. (2) Wellman, 24-25^ ~ 

Best in his Law of Evidence has the following:—“Of the various sorts of evasion 

How to deal with an most obvious and ordinary are generalitn arul ir 

SKS5- W ' tDeM - I! ° St ' a « wolUs unreflecting 

, . .. . words expressing complex ideas, and entangle facts with + »“- Se 

own conclusions and inferences, e. g. Question.-What did a.B. ( i. e ., the plaintiff, defenj- 
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Elliott says ‘ It is seldom that the testimony of a witness is false 

Elliott's advice. * n P artSi I n general, there is a blending of 

truth and falsehood. This is quite as harmful as a 
complete fabrication, and is generally more difficult to detect and expose. 
Many witnesses will not scruple to create a false impression by an 
evasion, who would hesitate to testify to a story positively false. 

Dr. McCosh gives these apt illustrations : “A person is charged with 
having struck another with a stick of wood, to the danger of his life, and 
he replies that he did not injure him with a stick, though ho was con¬ 
scious all the while that he did so with a bar of iron. Or some one is 
charged with having done a base act on a certain day in the forenoon, 
and he denies it because he did it after twelve o’clock. But evasions are 
of such everyday occurrence that illustrations seem little needed, and yet 
few things are more difficult to run down and bring to light than an 
evasion made for a corrupt purpose. If, however, a witness who gives 
an evasive answer be closely watched he will, in many cases, betray 
himself by a peculiarity of emphasis, or a slight touch often makes him 
flinch. Ihe only course, where there is reason to believe the witness is 
endeavoring to deceive by evasive answers, is to press him with 
questions until he is driven to the fact, and no way of escape left 
open. Keep him to the matter until he has exhausted all his artifices 
and subterfuges, and the truth will come out, or else his equivocations and 
shiftings will condemn him as unworthy of belief. In dealing with such 
a witness, especially if he be a cunning one, the inexperienced advocate 
makes the mistake of giving up the chase too soon, or is led off from it 
by some crafty artifice. This mistake should never be made for once the 
examiner has undertaken to obtain a direct and full statement of a fact 
he must persist, regardless of rebuffs and chocks, with an eye single to the 
purpose which he has undertaken to execute. 

Witnesses sometimes designedly give a color to theirtestimony making 
it, in law as well as in morals, as essentially false as if it were destitute of 
every element of truth. This is done by witnesses, too who would shrink 


ant, etc., as the case may be) do, or say? A.—“He promised, " “He engaged," “He 
authorised,” “He ratified,” “He confessed,” “He admitted,’» “It was understood,” etc., 
etc., etc. The mode of detection here is to elicit by repeated questions what actually did 
take place, thus breaking up the complex idea into its component parts, and separating 
the facts from the inferences. 

Another form is that of “equivocation,” or verbal truth-telling,—a practice much 
resorted to by witnesses who are regardless of their oaths; as also by others who delude 
themselves into the belief that deception in this shape is, in a religious and moral point 
of view, either not criminal, or criminal in a less degree than actual falsehood. Of this 
form the commonest is the answer “I might have done” to the direct question “Did you”? 
—an answer tantamount to an admission. [Best, 8th Ed , 609.) Some witnesses have a way 
of compounding with their consciences; they will not state positive falsehood, but will 
conceal the truth, or keep back a portion of it; while others, whose principles are sound, 
and whose testimony is true in the main, will lie deliberately when questioned on particular 
subjects, especially on some of a peculiar and delicate nature. The mode of extracting 
truth by cross-examination is, however, pretty much the same in all cases; namely, by 
questioning about matters which lie at a distance, and then showing the falsehood of the 
direct testimony by comparing it with the facts elicited.(Best ou Evidence, 8th Ed. (Arne. 
Ed.) 609, 610.) ‘ 
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from lying outright, and who quiet their consciences much as does the 
man who fights off the truth by an evasion. In business, in politics, 
and, indeed, in social life, we have this form of falsehood, but in a 
judicial investigation it assumes a more evil and corrupt form. This 
coloring is given the testimony by intentionally withholding or obscuring 
part of the truth, or by distorting and enlarging what is stated. The form 
in which this phaso of false swearing most frequently appears is that 
of exaggeration. An intentional exaggeration made for a corrupt 
purpose is, of course, false swearing in the strongest sense of the 
term, but exaggeration, although in fact false, when not proceeding 
from an evil motive, is somewhat different. The detection of a corrupt 
exaggeration is sometimes accomplished by leading the false wit¬ 
ness to repeat and enlarge his exaggeration, and then, by a quick, 
sharp turn, suggest some comparison that will clearly exhibit to the wit- 
ness himself the falsity of his statements. When this can be done, as 
has often happened in cases of estimates of time, speed, distance, values, 
amounts, and the like, the witness is very likely to go to pieces on all 
other questions. But it is not every case in which this course can be 
successfully pursued. When it cannot be pursued with success, then it is 
sometimes prudent to probe vigorously and relentlessly for the naked facts. 
If, however, the facts which are believed to be corruptly colored or 
exaggerated can be shown in their true light and colors, then the 
better course is to draw on the witness to enlarge and color as much 
as he will. For this purpose it is not bad policy to imitate in some 
degree Judge Porter’s course with Guiteau, and assist the witness 
as much as possible in showing his supposed superiority. With such 
witnesses stratagem is justifiable, since it is truth that is sought. 

The witness who is not so much hardened as to bo willing to swear 
to a lie outright, and yet is unscrupulous enough to convert truth into a 
lie, is a weak witness if once his vulnerable point is pierced. If he can 
be made to feel that he has been fully detected on one point, then it is 

not difficult to discomfit him on all points. For this reason it is some¬ 
times politic to let him understand fully that his false statements have 
been detected and exposed, and thenceforward deal with him with no 
gentle hand. The difficulty, however, is in finding the defenseless point, 
for such witnesses are very often as cunning as they are unscrupulous. * 

It was indeed pitiful to seethe confusion and shame on the poor 
fellows face as he tried to deny or explain his former utterances,” said 
Judicial dicta as to Judge Daady. 1 When Demas invited Christian and 

deice.° f eVasiV0 6Vi ‘ Hopeful t0 turn aside t0 the silver mine, “ Is not the 

P lace dangerous? Hath it not hindered many in 
their p ilgrimage ?’ asked Careless; but withal he blushed as he spake 

(3) Elliott’s Advocate 240-2. " 

(4» Cited in Moore on Facts 1142. 

(5) Bunyan’s Pilgrim’s Progress cited in Moore on Facts p 114 <> 

Vol. 11-23 ’ ' ' 
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1 know of n0 rule which prevents a judge or a jury from believing 
that a positive denial is untrue, and that the fact is exactly contrary to 
what the witness says,” declared Judge Rose of Ontario. “If, upon a 
question being put,” he continued, “a witness hesitates, shuffles, shows a 
distressed manner, gives a qualified answer, “thinks," “is not sure,” 
believes,” says “as far as I can remember,” and the like, and then after 
such expressions, with a manifest nervous effort, says* positively, “No, I 
did not do the act you charge me with,” would any one hesitate to believe 

that he did do the act, that his denial was a falsehood, and that the truth 
was to the contrary?” 

A witness who “seemed more prone to ‘fence* with questions, to exhi¬ 
bit his expertness at evading them, than to answer them directly and 
plainly,” made an unfavourable impression on Chancellor Spragge. 6 7 8 
Evasiveness in a party s own testimony increases the burden resting on 
him of making a satisfactory case by other testimony. 

‘ His evidence evinces a remarkable economy of truth,” said the 
court, where the testimony of a witness was “halting, circuitous, and 
evasive, and uttered with averted eye, in so low a voice that with the 

most unremitting attention it could not be clearly heard,” aud “he pre¬ 
sented the appearance of a witness who was studying not to say, rather 
than that of one who was ready to declare, all he knew; allowing counsel 
to repeat the questions with variations and adaptations, until he had 

apparently grasped some idea of the probable effect of his answers on his 
interests.” 9 

But the witness being concededly an honest and fair man, the mere 
fact that he hesitated, and that he spoke only after deliberation and 

thought, ought not to be accepted as evidence of the falsity of his 
answer. 


(6) Nunn v. Brandon, 24 Ont. 375, 381. 

“ I have in my own experience known the truth as clearly established by a denial of 
the facts and circumstances, when done evasively and accompanied with other circum¬ 
stances, as it has been by affirmative evidence.” Mair v. Culy, 1017. C.Q. B. 321, 325, 326, 
per Robinson, C. J. 

(7) Brouse v. Staymer, 16 Grant Ch. (U. C.) 553, 559. “His answers do not evince 
that entire candor and freedom from equivocation which should ever be the handmaids of 
truth,” per Somerville, J. in Life Assn, of America v. Neville, 72 Ala. 517. 

(7) -a “Evasive answers to specific interrogatories are strong presumptive evidence 
against the defendant, if not positively equivalent to admissions.” (Agawam Co. v. Jordan, 
7 Wall (U. S.) 583, 609.) 

“His flippant demeanor, his manifest disregard of the seriousness of his oath, and his 
quibbling evasions in the witness-box, in my opinion render his evidence entirely un¬ 
trustworthy except in regard to matters upon which he testifies adversely to his own 
interest.” (Gibson v. Le Temps Pub. Co., 8 Ont. L. Hep. 707, 708, per Anglin, J.) 

“His readiness to answer some questions, his unwillingness to answer others, and 
his whole conduct indicating favor to one side or the other, must and ought to raise doubts 
as to his telling the truth.” (Reg v. Jones, 28 U. C. Q. B. 416, 419, per Richards, C. J.) 

(8) Adams v. McBeath, 3 British Columbia 513, 535, 555. “His manner upon the 
stand was peculiar, and his answers to every question were given with a deliberation and 
delay altogether unexampled. His quickness of apprehension, exhibited in other ways, 

forbids the supposition that this was the result of any lack of intelligence or of compre¬ 
hension of the questions,” said Brown, J. in The Isaac Bell, 9 Fed. Rep. 8<2, 845 
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Where a party testified in his own behalf to that which was not lite¬ 
rally untrue, but was evidently designed to create a false impression, it 
was remarked that he had little ground for complaint if the court failed 

to observe the distinction between “conveying a false impression and 
telling an untruth’’." 


(U) Price v. Hamschcr, 174 Pa. St. 73,74, All. Rep. 546. 

lion “this w',n n t eS nf S J efUSed l ° i , r swer . n, ? t " iaI i ?" d P ro ‘ )er questions on cross-esamlna- 

th, ! rn r ( 0 ** d . irness on the part of the witnesses must be considered as a fleet inn- 

423,*6°Fed.°Cas^N 0 *3237°" y ’'' ‘ he «>»*• Cornel, v Hyatt, 1 

One of the most ludicrous results of this mumbling sort of testimony occurred in a 

Mumbling witness. |?®® tr, ed before the late Mr. Justice Vanisty. In the middle of 

the second day the last witness for the defendant, a gentleman 

donee he said “ Tho „ of . c,e , ar ’‘prance, was in the box, and in the course of his evi- 
“ Whit Hij va,, tbe omnibus then struck the side of the tramear ” 

car - /'tu h f l Vi Tn v judg ? ; “ this is thc «™t I have heard of an“n 

sstrusss,,--!® — ■ <»•» *« *»« A; 
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UNWILLING WITNESS 

Demand me nothing; what you know, you know; 

ActVtEc , ?) Vl0m th, ’ S time f ° rthl 1 neverwil1 s P eak word ."-Slmkespeare (Othello, 

The Scotch boy on , A Bm * U , S °? tc f h , boy was summoned to give evi- 
the witness-stand. aence against his father, who was accused of mak- 

Mri , ing disturbances in the streets. Said the bailie to 

hlm: Come, my little man, speak the truth, and let us know all you 
know about this affair.” 

Well, sir,’’said the lad, “d’ye know Inverness Street ?” 

I do, laddie,” replied his worship. 

“ W , e , n ’ ye g0 along if - and into the square, and cross the 
square — 

Yes, yes,” said the bailie, encouragingly. 

, T . , W , hGn J? g ° aCrOSS the s( l uare - y e tu m to the right, and up into 
High Street, and keep on up High Street till ye come to a pump ” 

“Quite right, my lad; proceed,” said his worship. “I know the old 

pump well. 

“Well, ’ said the boy, with the most infantile simplicity, “ye may go 
and pump it. But you cannot pump me.” 1 

•„ “J r °™ an unwi ' ling ’ di shonest witness, one that is prepared to trifle 
with his oath, it is often difficult, very difficult, toget the answer desired, 
and which it is in his power to give. He is aware of the object of the 
examination, he knows the exact answer that is fished for, and he exerts 
all his skill and cunning not to come within the net spread out for him 
He is obliged to come very near, all but in it. But so long as he can lie’ 
keeps pertinaciously clear of it. To a series of questions, sorely pressing 
him, and increasing in power as they proceed, he answers evasively, 
sometimes as if he did not understand the question, or as if the question 
were quite different from what it is. So long as he is able, he imitates 

the poor maniac Madge Wildfire, by laughing in his sleeve, and saying to 
himself— 1 catch me if you can.’ 

“ Pursuing the path which Madge had chosen, the thatched roofs of 

houses were seen embosomed in a tuft of trees at some distance. The 

track led in that direction, and Jeannie, therefore, resolved, while Madge 

continued to pursue it, that she would ask her no questions; having had the 

penetration to observe, that by doing so she ran the risk of irritating her 
guide or awakening suspicions. 


(1) 4 Green Bag 299. 
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Madge, therefore, uninterrupted, went on with the wild disjointed chat, 
which her rambling imagination suggested; a niood in which she was 
much more communicative respecting her own history, and that of others, 
than when there was any attempt made, by direct queries, or cross- 
examinations, to extract information on these subjects. 

It’s a queer thing,’ she said, ‘but while I can speak about the little 

child and the rest of it, just as if it had been another body’s and not my 

own ; and while I am like to break my heart about it—Had you ever a 
child, Jeannie?’ 

Jeannie replied in the negative. 

^Ay; but your sister had, though—and 1 know what he came of it too,’ 

‘ In the name of heavenly mercy,’ said Jeannie, forgetting the line of 

conduct, which she had hitherto adopted, ‘tell me but what became of that 
unfortunate babe, and’— 


Madge stopped, looked at her gravely and fixedly, and then broke in¬ 
to a groat fit of laughing—‘Aha, lass,— catch me if you can— I think it’s 

easy to make you believe anything. How should 1 know anything 
O your sister’s babe?” 3 

An unwilling witness will sometimes make up his mind, that, if 
possible, he will not give the answer desired, unless a question pointed 

direct to the answer is put to him. 

When Bertram Risingham comes to Oswald Wycliffe from the battle 
o Mars ton Moor, and is giving him some account of the fight, he very 
well knows, that what Wycliffe chiefly wishes to learn is, that Phillip of 
Mortham fell in it. But Bertram will have the question put to him “ in 
simple terms and plain ; ” and until it is so put,—“Phillip of Mortham 
lives he yet ’’’—Bertram keeps Wycliffe in suspense 


“ In vain 

He strove, by many a winding train, 
To lure bis sullen guest to show, 


Unasked, the news he longed to know, 
While on far other subject hung 
His heart, than faltered from his tongue. 
Vet nought for that his guest did deign 
To note or spare his secret pain, 

But still, in stern and stubborn sort, 
Returned him answer dark and short, 
Or started from the theme, to range 
In loose digression wild and strange. 
And forced the embarrassed host to buy, 
By query close, direct reply. 


‘Siill Irom the purpose v/ilt thou stray ! 
Good gentle friend, how went the day ? ’ 


‘ Complete the woeful tale, and say, 
Who fell upon that fatal clay ; 


(2) Heart of Mid Lothian, 
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What leaders of repute and name 

Bought by their death a deathless fame ? 

If such my direst foeman’s doom, 

My tears shall dew his honoured tomb,— 

No answer ?—Friend, of all our host, 

Thou know’stlwhom I should hate the most, 
Whom thou too, once, wert wont to hate, 

Yet leavest me doubtful of his fate.*— 

With look unmoved ,— ( Of friend or foe 

Aught,’ answered Bertram, « would’st thou know, 
Demand in simple terms and plain, 

A soldier’s answer shalt thou gain ; 

For question dark, or riddle high, 

I have not judgment nor reply.” 3 


To overcome an unwilling, dishonest witness may require that the 

Overcoming the un- * n J; err °g ator have more than ordinary sagacity, have 
willing witness. great expenence in the examination of witnesses 

and be possessed, besides, of ever-enduring patience, 
and a temper proof against discomposure. 

The obstinacy of such a witness may sometimes be surmounted by 

putting him off his guard, through the introduction of some subject, which 

will amuse his mind, and for the moment withdraw his attention from 

the point.of his examination, and make him forget his purpose of resist- 

ance. This is consonant with a point of artifice mentioned by Lord 

Bacon in his Essay on Cunning ; which is, “ that when you have anything 

to obtain of present dispatch, you entertain and amuse the party with 

whom you deal, with some other discourse that he be not too much awake to 

make objections. I knew, he says, a counsellor and secretary, that 

never came to Queen Elizabeth with bills to sign, but he would always 

first put her into some discourse of State, that she might the less mind 
the bills.” * 


In his Essay on Cunning, Lord Bacon says “ A sudden, bold and 

unexpected question doth many times surprise a 
man, and lay him open. Like to him, that, having 
changed his name, and walking in Paul’s another 
suddenly came behind him, and called him by his 
true name, whereat straight ways he looked back. 1 ’ 5 


Surprising the wit¬ 
ness into the correct 
answer. 


In the following conversation, the thing wanted to be known was 
disclosed by an expression hastily used: — 

(3) Rokbcy, Canto i., st. 10, 12. 

In the case of an unwilling, dishonest witness, it is plain that it is in his power to 
keep the truth to himself ; no question, no skill, do artifice, may be able to extract it from 
him. What reply can be given to—“I don’t recollect” von mi ricordo ” ? And if instead 
of being humoured and coaxed, he meets with censure in severe language and manner he 
is very likely to harden his forehead, and bid defiance to his opponent, presenting against 
his attack the simple defence cf, “1 have no recollection of the matter”. He will say with 
Jago,— 

“Demand me nothing ; what you know, you know ; 

From this time forth I never will speak word.”— Othello A v S 2 

(4) Bacon’s Essays. 

(5) Cited in Ram on Facts, p. 223. 
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Illustrative cases. 


“ What do you think of this affair between Lord 
E. and his brother ?” 


“ What affair ?” 

“ Why, you know the news, surely. F. T. turns out as brave a fellow 

as any of us; for instead of having run away, he was at the moment 

engaged in an attempt to murder his brother, or cousin, or some such 
near relation. 

I believe you are misinformed.” 

„ * ara told one J - acted as a second to them both on the occasion.” 
&ir, you are misinformed ; Captain J. knew nothing of any such 
matter as you refer to. I am Captain J.’’ 

" 1 gUessed „ as niuch before - I only wished to let you know what the 
world may say. 

Ihe world may tell what lies it pleases ; but I was not present at 
the rencontre between E. and T.; I was some hundred miles off.” 

‘ There now, there was a rencontre between them— the very thine I 
wanted to know.” h 

. “ 1 desire y ° u wiU find nothing on an expression hastily used to 

vindicate myself from a false aspersion. I only meant to say, if there 
was an affair, such as you talk of, I knew nothing of it.” c 

In the case of O’Coigly, O’Connor and others, tried in May 1798 for 
high treason, one of the witnesses for the Crown, Hugh Bell, plainly an 
unwilling witness, proved that the direction of a letter, dated the 24th 
itebruary in the same year, was in his own handwriting- but the Afin,„ 0 
General (Sir John Scott) failed in his attempt to make him say, at whoso 
mstance he wrote the address; although, under the circumstances, it wa 
next to impossible the witness could, in so short a time, have forgotten it 
The object of the Attorney General was to prove that he wrote the 
direction at the instance of Mr. O' Connor, one of the prisoners. 

The following is the examination on this point : — 

Q.—“Did you direct any letter, at the instance of Mr n'n 
upon Saturday the 24th?” A.—“Not that 1 recollect.” 0 ° r> 

. „ Q-~“ Look at that direction ; is not that your handwriting?” A._“It 

is • 

a. Jsztzzisr m yo ° wri,e ,h ” **■ <** 

Q.— Mr. Bell, you are a merchant in Charterhouse «nnim ^ i 
^reeled a Utter, which tarn date Ihc 24ih of F.bnwry to M> ViJ*” 

a™ .TJr A--a Z T 7, you “ nnM «- >"»*- Z 

directed it ? A.- Ido, for I have no recollection of directing it at 

h n Lt“ i„g‘" OW ,1 '“ 1 "" ha ' 1 ,,ireclri “■ 1 know „ ly own ’ 


(6) St. Honan’s Well. 
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Q. You mean to swear, tbat if it was not for its being your own 

handwriting, you should have no recollection that you ever directed it?” 
A.—“Positively.” 

,Q—“You do swear it is your handwriting, and that you did direct 
it ? A.—“Yes, from its being my handwriting.” 

Q. “Have you any correspondent of that name ?” A._“None.” 

Q.—“Why, Mr. Bell, have you never said at whose instance you 
directed it?’ A.—“ I never have.” 

Q—“ You, however, did direct that letter?” A.—“ I directed it.” 

Q. Pray, Mr. Bell, do you know a person of the name of William 
Williams?” A.—“ I do not.” 

Q-~~“ Do y° u mean to say, then, that you addressed that letter ‘Mr 
William Williams, Fountain Inn, Canterbury,’ so lately as February,’l79s! 
but that you have not the least recollection how you came to address that 
letter? ’ A.—“ I direct a great many letters every day of my life; and if 
this letter, or any other, was brought to me by a servant or anybody else, 
to direct, I should do it with a great deal of pleasure, and it would make 
no impression, probably, upon me—in this case it has not.” 7 




(7) Trial of O’Coigly and others (taken by Gurney), pp. 87, 183, 184, 500. The treat¬ 
ment which an unwilling, dishonest witness would receive at the hands of Curran is thus 
described by 1 hillips:—“ At cross-examination, the most difficult and by far the most 
hazardous of a barrister’s profession, he (Curran) was quite inimitable. There was no plan 
which he did not detect, no web which he did not disentangle; and the unfortunate wretch, 
who commenced with all the confidence of preconcerted perjury never failed to retreat 
before him in all the confusion of exposure,” (Ram on Facts, 220-223.) 
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UNINTELLIGENT WITNESS 

“ A fool is often as dangerous to deal with as a knave, and always more incorrigible”. 
(Colton.) 

“ Fools rush in where angels fear to tread.” r 0j c. (Essay on Criticism ) 

“ If the blind lead the blind, both shall fall into the ditch ” Bible. 

It sometimes happens, that a person, although he has understanding 

.James Ram on stu- 6n °!? gh t0 7^ T P6tent be a witness, yet 
pid witnesses. ls °* s0 %vca k a mind, that for this reason it is neces¬ 

sary to receive his evidence with caution. 

Such a one may not be likely of his own accord artfully, maliciously 
or otherwise designedly, to forswear himself ; yet it is plain he may have’ 
faded to perceive aright what he thinks he saw or heard ; or his memory 
not very tenacious, may lead him into error. He is probably, too more 
open to bias or prejudice, than persons of strong mind are ; and he ’is cer¬ 
tainly a fit and likely object for designing people to tamper with influ- 
enco and mislead.” 1 

With unintelligent witnesses, it is often better to allow them to nar- 

rate the facts in their own way. It may be a 

ing facts from sm/rni peCuliari, y <’ f * wi'ness not to like to be Stopped in 
witness. a story he is telling. “ You shall hear," said the 

Jockey ; “ but, 1 have one thing to beg of you, which 
is, that when I have once begun my history, you will not interrupt me 
with questions ; I don’t like them, they stop one, and puts one out of 

ones tale, and are not wanted; for anything which 1 think can’t be under¬ 
stood, I should myself explain without being asked.” 2 

Sanclio Panza, a thoroughly good-tempered fellow, came quite to a 
stand, when interrupted in his story of the goats passing the river.” 

Mr. Cox thus notices the stupid witness H e cannot understand 

Cox’s observations, your c l uc stions or he answers them so imperfectly 

that he had better have left them unanswered With 
such ones the only resource is patience and good temper. If you are 
croas with him you will bejsure to increase his stupidity and to convert 

(1) Ram on Facts, p. 180. - 

Oft bas good nature been the fool’s defence, 

And honest meaning gilded want of sense.” ( Shenstone .) 

‘ Fven a fool, when he holdeth his peace, is counted wise a 

lips is esteemed a man of understanding.” (Bible.) 

eed in his Conduct of Law Suits says:—"The trouble with a dull nr f • > 
educated witness is often prolonged because the examiner keeps im self in a rev" ,° r Un ‘ 
above the comprehensions of his answer. He must learn to low r t! 1 1 reg . ,on elev ated 

Understand k "°" ^ ‘0 (lotR w‘th a dunce 7t- 

fi! n 0rr ?, ws ’ Romany R yc. Vol. 11 , p. 125, ed. 1857. 

(d) Don Quixote, Vol. I, Ch. XX. 


nd he that shutteth hi 


s 


Vol. 11-24 
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evidence that means nothing into evidence that is contradictory and con- 
fused. The preservation of imperturbable good temper is a golden rule 
with an advocate. . . Entire self-command is his great virtue, never 
more in requisition than m dealing with a stupid witness. Instead of 

rebuking him you should encourage him by a look and expression of ap¬ 
proval and you must frame your question in another shape belter suited 
o hi s dense faculties. If baffled again do retreat, but renew the cate- 
chism until your object is obtained. In constructing your questions you 

will often find a clue to his links of thought by observing his answers, 

and your next question might then, with a little ingenuity, be so framed 

as to fall in with his train of ideas. Thus patiently treated there are few 

witnesses so dull as not to be made efficient for the purpose of an exami- 
nation-in-chief. 1 


Various kinds of 
stupidity 


There are many kinds of stupid witnesses. One is that civil and 

agreeable being who agrees with everybody for fear 
of disagreeing. He belongs to no exalted rank in 

... . eociety, you may be sure, and is not assisted in his 

worldly pursuits with a superabundance of the highest intellect. 3 

You may easily enough get this witness to unsay all he has said, as 

and how to deal with ^ * PieC ° ° f lmitt) ' ng OT Cr ° Chet 

them—Harris’ Hints. W01 but w ^at will be the effect of that on the jury? 

As a rule it will be this : they will smile and think 
what a piece of conjuring advocacy is, especially cross-examination ! 
They saw the first conjurer place a goose under the hat, and now you 
have turned it into a parrot. They shake their heads accordingly, 
pleased enough with the amusement. “ It’s as good as a play!” But still 
they know the goose was there, and if they are asked to find which 
animal was first under the hat, their verdict will be ” goose ”, 

In other words, it is of no use whatever to manipulate this evidence 
into downright contradictions. The jury will put down one-half of the 
result to the advocate s ability, and the other half to the witness's stupid¬ 
ity, and, unless other reasons intervene, will credit the first account 
given by him and laugh at the rest. 

This witness is respectful to a fault, and that fault is timidity. Sup- 
pose the action to be for trespass and injury to a horse, and the Statement 
of Claim alleges that the defendant wrongfully took a horse belonging to 
the plaintiff, out of the plaintiff s stable, and rode it for a long distance 
at full speed, whereby it became broken-winded and useless. Defence : 
permission to ride the animal when not required by the plaintiff: riding 
in accordance with permission, and denial of improper pace, broken- 
windedness, and so on. 

Sprouts, the odd man,” is called for the plain¬ 
tiff, and says he found the stable door open and the 


An illustrative case. 


(4) Cox’s Advocate. 

(5) Harris’ Hints on Advocacy, 12th Ed., 91. 
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horse gone. He “never gave any leave to take it, and the horse came 
back all in a lather and broken-winded like.” 

Now Sprouts is not so much actuated by a desire to tell the truth as 
a wis o 9 agreeable all round. Sprouts is a man of the world, and 
desires to offend nobody; above all, desires to keep his peace. Sin™ the 

n!L he ? e ; P 0 S f d hlS / rlCndly offines bctw een Snooks and his wife he has 
to 1 f t, rfe n°^ m °! h ° r pe ° plo ’ s business - and would not have come here 

to-day if he had not been obliged. You ask him 

Q.-It was a tine morning, 1 think you said, Sprouts? A.-Ycs sir 

O.-Not very wet, was it? A—Not wery, sir. ’ ' 

Q.-What you call muggy, I think-damp and close? A.-It was sir 

* h ° rSC " CrSPirC * " ,0 “' dc *‘ ? *■ ~ 

Q.-Perspiro. A.-Prespirc ! yes, it would, sir; it would that. 

n w >e 1 S '7, the h0rs ° has not bocn clipped? A.—No, he haven’t sir 

O naturally Ret War,n? A. He’d smoke a bit, sir 

W. I think you smoke, Sprouts? 

Sprouts is in a cloud at once—enveloiv'd— vnn non u M 
bul wh.tr„„ do 5 o, of ... ermniiiu with , 1,0 uio.os, oivilily ” 

»»" ,ora you . . .<*» 

,h,! p, “ n " “™""» i » 

1 Q rf? d n0t pay hu was sori- y he had given the defendant 

leave to lake the horse, as he was such a regular made m he ,1 b v J 

wnere He a ride him to? bn a beggar on horseback, he’d ride to-Well 
wc won t mention names, Sprouts. Did he say that? W ’ 

Sprouts laughs through the smoke, and begins 'to rub his check 
Q- bc say so ? A.—Something of the sort, sir. 

Q.—Did he say that ? A.—Not all, sir. 

■Judge : Which part did ho not say ? 

•Sprouts forgets what the question was. 

Counsel : Did he say the part about madcap ? A._He did si,- 

-And Ih.t h. w„, „„r,j , A. Ho was Um-ibl, s o„ y , sur . 


Q. 

A. 

Q. 

Q. 


enough. 

Q.-And do you mean to say, Sprouts-wili you pledge yourself ho 

7' d, '° Y ° IT “ t ' A -> -r "» did, and , w “ a,/, 

I won t (ell no lie if I knows it, says Sprouts. Y d 

Q.—1 don’t pledge you to the very words SnronU • hm T .1 u , 
ho did not use words to that effect ? ’ ’ as w k°ther 

That last question was so much in accordance wiih Iho • -i* 

of the Witness, that he strokes his chin tenderly, and says-' ° 1V ' ltjr 

A—He might. 
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Illustrative cages, 


Platt in the nuisance 
case. 


“ MnJT “ a far ‘ fetched specimen of the evidence of the genus 

The inrv a cro ^-examination which leads to such results is useless. 

ser ousTv T " evlderxce-in-claief as true, and will not accept 

seriously the answers elicited by such a mode of questioning. I have 

beeper 63 “T T ," 1 ^ Where weak and stupid witnesses have 

annned. The line to take is not that which leads this kind of 

witness into mere inane contradictions of all he has said before.” 6 

It was in an action for nuisance. Thesiger was for the plaintiff, who 

complained of a nuisance caused by the bad smells 

that emanated from a certain tank on the defendant’s 

premises, and called a very respectable but ignorant 

labouring man to prove his case. Platt was for the 
defendant. 

The witness gave a description of the tank, not picturesoue but 
doubtless true, and into this tank all kinds of refuse seemed to have been 
thrown so that the vilest of foul stenches were emitted 

Platt began his cross-examination of poor Hodge by asking him in 

mannert ° Ch ~ d »atur g e of the 

Witness said: “Some of them smells somewhat like paint. ” 

Come now, said Platt, “that's a very sensible answer. You are 

of nIint- aS H Tin ° f Und ° ubted intelligence, that there are various colours 
ot paint. Had this smell any particular colour , think you?” 

Well, I don’t know, sir. ” 

trmn* N°r, n t a n S T r }* urriedly ; take y° ur time. We only want to get at the 
truth. Now, what colour do you say this smell belonged to ?” 

^ 1 don t rightly know, sir.” 

you r ^ ^ d ° y ° U Say t0 yell ° W? Had a yellow sme11 - think 

vellowT think l d ° n t think i WaS yell ° W ’ neither - No - sir, not quite 
yellow, l think it was more of a blue like.” 

1 neerToT TlT T ^ a Mue SmeU whcn We see i(: '” Of course, 

? 1 Say T aUghter was S° in g on in Peals, much to Platt’s delight. 

lindal was simply man ecstasy, but did all he could to suppress his 

enjoyment of the scene. Then Platt resumed,— 

“ You think it was more of a blue smell like? Now, let me ask you 
there are many kinds of blue smells, from the smell of a blue Peter, which 
is salt to that of the sky, which depends upon the weather. Was it dark, 

/A _ ' 


or 


“ A kind of sky-blue sir.” 

“ More like your scarf ?’. 

Up went Hodge’s hand to see if he could feel the colour. 

Yes, said he, “ that’s more like—— ” 

14 Somewhat like your scarf?” 


(6) Harris’ Hints on Advocacy, 12th Ed., pp. 92-94. 
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“ Yes, Sir.” 

Then he was asked to a variety of solids and liquids ; and the man 
shook his head, intimating that he could go a deuce of a way, but there 
were bounds even to human knowledge. 

Then Platt questioned him on less abstruse topics, and to all of his 
questions he kept answering. 

“ Yes, my Lord.” 

“ Were fish remnants,” asked Platt, “ sometimes thrown into this 
reservoir of filth such as old cods’ heads with goggle eyes ?” 

44 Yes, my Lord.” 

” Rari nantes in rjurgite vcisfo ?” 

44 Yes, my Lord.” 

Thesiger could stand it no longer. He had been writhing while the 
court had been roaring with laughter, which all the ushers in the universe 
could not suppress. 

41 My Lord, my Lord, there must be some limit even to cross-exami¬ 
nation by my friend. Docs your lordship think it is fair to suggest a 
classical quotation to a respectable but illiterate labourer ?” 

Tindal, who could not keep his countenance—and no man who wit¬ 
nessed the scene could—said, 

“It all depends, Mr. Thesiger, whether this man understands 
Latirf.” Whereupon Platt immediately turned to the witness and said, 

“ Now, my man, attend : Rari nant<s in (jurgitc raHo, You under¬ 
stand that, do you not?” 

\es, my Lord, ’ answered the witness, stroking his chin. Tindal, 
trying all he could to suppress his laughter, said : 

Mr. Thesiger, the witness, says be understands the quotation, and 
as you have no evidence to the contrary, I do not see how I can help 
you.” 1 


lt . 1 n his autobiography, Butler gives several cx- 

with the stupid witness, ^ in pics or what he was pleased to call his legerde- 

main, and which were illustrations of his skill as a 
cross-examiner. They are narrated by Mr. Butler as follows 


When 1 was quite a young man 1 was called upon to defend a man 
foi homicide, lie and his associate had been engaged in a quarrel whicli 
proceeded to blows and at last to stones. My client, with a sharp stone, 
struck the deceased in the head on that part usually called the temple. 
The man went and sat down on the curbstone, the blood streaming from 
his face, and shortly afterwards fell over dead. 


The theory of the Government was that he died from the wound in 
the temporal artery. My theory was that the man died of apoplexy, and 
that if he had bled more front the temporal artery, he might have been 
saved—a wide enough difference in the theories of the cause of death. 

(?) Hawkins 32. ' 
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Of course, to be enabled to carry out mv nrono^ifinn T i ,, 

* , o “* r ***** " tery - its ^ 1 ™‘b£z a , 1 

allow the blood to pass through it, and in how short a t; mo Pabliltles J° 
bleed to death through the temporal artery; also, how far excise ^ 

tho influence of li q „„ r „„ a L dap, lolTendT “It S”” *? 

re ,eved on these .wo points in subject, but relied who l r L» 

temporal artery from a stone in the hand of my client TW * th 

one of those whom we sometimes see on the stand, who thinkTatwIat 
they don t know on the subject of their profession is not wnrth i- 
He testified positively and distinctly that there was and couldbenTT^ 

Cibed th, .Cion of the bissdin, a“„d .h”e " e5 - 

Upon al! these questions I had thoroughly prepared myself The 
owing are extracts from the cross-examination of the doctor:— 

now will y^^ ft^functilnsll ^ ; 

especially that part we call the temple, with blood.’ A -‘ Yes • that isso ’’ 

s JS .^ t'iI' Zn" tx: r zi zzr r,ss in . ,hs 

the heart which carries blood towards the head. Branched from^ clrrv 
the blood up through the opening into the skull at the neck and thl 

temporal artery branches from one of these.’ * d tile 

Q.—‘ Doctor, where does it branch off from it ? nn 

outside of the skull ?’ A.-‘ On the inside ’ inslde ° r the 

A.-‘No~' D ° eS ^ anything ^ d ° iDSidG WUh 8U PP^ the brain f 

temntr^A 1, ‘Obit’ h ° W d ° SS u gBt ° UtSidC l ° SUpply thc head a »d 

temples ? A. Oh, it passes out through its appropriate opening in the 

Q. Is that through the eyes ? ’ A.—‘No.’ 

Q.—‘The ears ? ’ A.—‘No.’ 

wou^t n^fdocTor r W0UU ^ inC0Dveni -‘ ‘° «° ‘^ugh the mouth, 

Here I produced from my green bag- a skull and said ‘ J cannot find 

*7 °° ,h i s *«" *«* 1 th in k I. .ppropri.1. I. th. temporal 

artery. Will you please point out thc appropriate opening through which 

the temporal artery passes from the inside to the outside of the skull ?’ 

He was utterly unable so to do. 

M r. Butli ‘Doctor, I don't think I will trouble you any further ; you 
can step down. He did so, and my client’s life was saved on that point. 

Ihe temporal artery doesn t go inside the skull at all. ” 
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Butler in his autobiography also relates the following:—“I had a 

Another ' young client who was on a railroad car when it was 

cited by Mr. Butler! 00 derailed by a broken switch. The car ran at con 

siderable speed over the cross-ties for some distance 
and my client was thrown up and down with great violence on his seat. 
After the accident, when he recovered from the bruising, it was found 
that his nervous system had been wholly shattered, and that he could not 
control his nerves in the slightest degree by any act of his will. When the 
case came to trial, the production of the pin by which the position of the 
switch was controlled, two-thirds worn away and broken off, settled the 
liability of the road for any damages that occurred from that cause, and 
the case resolved itself into a question of the amount of damages only. My 
claim was that my client’s condition was an incurable one, arising from 
the injury to the spinal cord. The claim put forward on behalf of the 
railroad was that it was simply nervousness, which probably would dis¬ 
appear in a short time. The surgeon who appeared for the railroad claimed 
the privilege of examining my client personally before he should testify. 
I did not care to object to that, and the doctor who was iny witness and 
the railroad surgeon went into the consultation room together and had a 

full examination in which 1 took pari, having looked into that matter 
before. 

After some substantially immaterial matters on the part of the 
defence, the surgeon was called and was qualified as a witness. lie testi¬ 
fied that he was a man of great position in his profession. Of course in 
that I was not interested, for 1. knew lie could qualify himself as an ex¬ 
pert. In his direct examination he spent a good deal of the time in 
giving a very learned and somewhat technical description of the con¬ 
dition of my client. He admitted that my clients nervous system was 
very much shattered, blithe also staled that it would probably be only 
temporary. Of all this I took little notice; for, to tell the truth, I had been 
up quite late the night before and in the warm court room felt a little 
sleepy. But the counsel for the road put this question to him: — 

‘Doctor, to what do you attribute this condition of the plaintiff 
which you describe ?’ 

4 Hysteria, sir ; lie is hysterical.’ 

‘That wiked on up. 1. siil, ‘ Doctor, did I understand—1 waS no t 

paying proper attention-to what did you attribute this nervous condition 
of my client. ’ 

4 Hysteria, sir.’ 

I subsilad, anl the examination w;nt on until it came mv turn tn 

cross-examine. 

Mr Eutier—‘ Do 1 understand tint yn hi ak this con-liti >n of m v 
client wholly hysterical ?’ ^ 

Witness. Yes, sir ; undoubtedly.’ 

Mr. Butler. And therefore won’t last long ?’ 
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Witness. ‘ No, sir; not likely to.’ 

Mr. Butler --‘Well, doctor, let us see; is not the disease called 
hysteria and its effects hysterics ? and isn’t it true that hysteria, hysterics, 
nystencal, all come from a Greek word ?’ 

Witness.—‘ It may be.’ 

Mr. Butler. Don’t say it may, doctor ; isn’t it ? Isn’t an exact 
translation of the said Greek word the English word ‘ womb’ ?’ 

Witness.—' You are right, sir.’ 

Mr. Butler.—‘ Well, doctor, this morning when you examined 

this young man here, pointing to my client, ‘ did you find that he had a 
womb ? 


Witness—‘I was not aware of it before, but I will have him examin- 
ed over again and see if I can find it.’ 

Mr. Butler. That is all, doctor ; you may step down.’ 

q i .„ Attorneys who have had many bankruptcy 

pic 1 y, er\er- cases will recognize the type of witness described in 

the following record taken from the “New York 
Sun*’: — 


sity, and cleverness— 
all combined. 


Pollitz Robanhauer, the bankrupt, casting furtive glances on all sides, 

was brought before the commissioner to be sworn. With worried look he 

raised his right hand up being told to do so, and listened to the oath he 
was about to take. 

He heard about half of it as it was rattled off and understood about 

half of what he heard. Then, allowing his lifted hand—lifted, but not 

manicured—to fall, and bowing his head to signify that he had sworn, 

Mr. Robenhauer was led off into an adjoining room to be examined by 

the attorney for his receiver in bankruptcy. Substantially this is what 
followed: 


Mr. 

Q. 

Q. 

Q. 

Q. 

Q. 

Q. 

A.- 

Q. 

Q. 

Q.- 

Q. 

estate? 

Q.- 


Q* ^ r * what is your name? A.—You will excuse me, 

Honourable Lawyer, I don’t speak a word of English. 

-Where do you live? A.—In Maus. 

-Where? A.—City of New York. 

-What street ? A.—East side. 

-What street and number? A.—Pitt Street. 

-What is your house number? A.—I don’t remember. 

-Mr. Robenhauer, don’t try to be funny. Answer my questions. 
-I’m an honest man. I wouldn’t be funny. 

-Do you own any real estate ? A.—Why should I ? 

-Never mind whether you should: do you ? A.—I wouldn’t do it. 

-Do you or do you not ? A.—Might be yes, might be no. 

-Don’t fence with me; answer the question. Do you own real 
A.—That I couldn’t say. 

-You can say and you will. A.—It’s none of your business. 




(8) Cited in Wellman pp. 193-97, 
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Q*—Do you refuse to answer the question? A.—I never did a sin all 
mine life. Why do you ask me such question ? 

Attorney (to his assistant)—Call the commissioner. (To Robenhauer) 
111 have you put in jail for contempt of court. 

Robenhauer.—ITi make a speaking with the judge. (A second later as 

the commissioner approaches)-What is the question? 

Attorney.—Do you own any real estate? A.— No sir. 

Q.—Any on Twentyfifth Street ? A.—No sir. 

Q.—Any on Grand Street? A.—No, no, no 

Q- Any on Madision Street? A.—No-on Monroe Street. 

Q.—Ay, then you do own property? A.—Sure. 

Q* Why did you say that you didn’t when 1 asked before? A.—Real 
estate I wouldn’t. Property sure. 

Q. What property do you own? A.—I own Monroe Street. 

Q.—Where on Monroe Street ? A.—By the corner. 

Q* By what corner? A.—That I do not remember. 

Q. What is the manner of the property on Monroe Street? A. I don’t 
remember. 

Q. Is it a house ? A. I told you. Why you ask me such foolish 
questions ? 

Q*—Dave you any tenants in the house? A.—Sure. 

Q.—How many tenants? A-Might’ll be two, three, six, a dozen. 

Q.-Might 11 be a million, but how many are there? A.—Well— 
(counting),—four, six, twelve. Twelve tenants, 

Q. How much rent do the tenants pay you ? A —T would not take 
rent. Why should J ? 

Q. Who arc the twelve tenants? A. For why you want to know it ? 

Q. Have they been in your house a year? A.-l want to explain. 

Q—Answer yes or no. A.— Can’t ] explain if 1 want ? 

Q- Answer yes or no. ? 

Robenhauer (to the commissioner)—Mr. your Honour, Have I got to 
answer the question ? 

Commissioner,—Yes, answer it. 

. Robe nhauer—Well, if he answer me a question, I’ll allow his ques- 

t ion • 

Attorney—Do you refuse to answer the question ? A—What is the 

M Q :7^ h0 l . a !' e the tw ° lve ,cnants in your house on Monroe Street’ A - 
My wife Rachel, my little Jakie, Sarah, lkle, Sammie- 

Q.—Your family then are your tenants ? A.—Sure. 

shouwThave other. ? enantS ? A,—1 — *»•«• Tell »e. why 

Q.—Have you any money now? A.—Sure. 

Q.-Ifow much money have you ? A.—My car fare 

Q ““ ™ fe sot money ? A.-You should ask her. 
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Q.— Don t you know ? A,—I don’t remember, I wouldn’t tell you if I 
didn’t know. 

Q—Who pays your rent and butcher bills ? A—I think my father in 
Europe. 

Q- What do you live on ? A.—It’s a fresh question. 

Q- Answer me. What do you live on ? A.—You got such inqui¬ 
sitiveness ? 

Q.—What do you live on ? A—You got to know ? Well, break- 
fast, supper, and lunch and tea. 

Q.—Do you still own the house on Monroe street since I asked you 
before ? A—That, I wouldn't. 

Q-—You don’t ? Then what did you do wifh it ? A—Give it away. 

Q—To whom did you give it ? A.—A friend of mine. 

Q.—Was be a close friend, an intimate friend ? A- Sure, he was. 

Q.—How often do you see this friend ? A —Once, twice, three times 
—every day. 

Q.—What is the name of this intimate friend to whom you gave the 
house ? A.—I would not tell you. 

Q- You refuse to answer ? A.—I wouldn’t speak more with you. It’s 
a fresh thing. 

Attorney—Mr. Commissioner, will you direct the witness to answer? 

Commissioner.—I so direct. Answer the question. 

Robenhauer.—What is the question ? 

Commissioner.—Mr. Stenographer, please read the question. 

Stenographer.—What is the name of this intimate friend to whom 
you gave the house ? 

Robenhauer.—I don’t remember. 

Commissioner.—You do remember and you understand the question. 
Now answer it. 

Robenhauer.—You will excuse me, I don’t remember. What should 
I say ? When I don t remember then I could’t remember. I never 
bother my names. I couldn’t speak easily. I don’t remember.” 

Attorney (to the Commissioner).—Will the Commissioner certify to 
the judge that the witness refuses to answer the question. 

Commissioner.—The commissioner rules that the witness refuses to 
answer the question and he will so certify to the judge. 

Robenhauer.—Mr. Commissioner, it’s a fine gentlemen. I am a poor 
men. I wouldn’t to the judge go. Please, I would not. 

Attorney.—Mr. Robenhauer, who kept your books ? 

A.—Shall you ask me your questions ? You get me so craized. 

I don’t know where I am sitting. 

Q.___Who kept your Books ? A.—You are insensible to what I say, no? 

Q.—For the third and last time, who kept your books ? A.—What you 
call him—the librarian ? 
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Q. — Your business book ? A.—I never mixed in the books. That is 
for a book-keeper. 

Q. — What is the book-keeper’s name? A.—Rosie. 

Q.—Rosie, what ? A.—You shall ask her. 

Q.—Don’t you know ? A. —l’am too misfortunatc, mister. 

Q.—Have you thought of the name of the friend to whom you gave 
the house on Monroe Street ? A.—It’s too soon. 

Q—Did you get anything for it ? A.—Sure. You think I am a fool ? 

Q.—What did you get for it ? A.—A little bit money. 

Q.—How much money? A.—Don’t. I don't remember. 

Q.—I thought you told me you gave the house away ? A....I sold if at 
a bargain to a friend. It was so cheap it really was as I call a present. 

Q.—Who served you with the notice to come here to-day? A. —A men 
give it me in the hand a piece of paper. I couldn’t read. My wife, she 
say : “ Pollitz you should go by the judge. If you would not it costs a 
whole lot of money—a mint of money.” I say; “Nor, what should it cost?” 
She say : “Thousand dollars.” 1 say : “Oy, oy, oy, might be 1 go on to the 
court.” That is all. 


Q.—Does your wife read all notices to you? A.—No sure not. Some, 


yes 


Q.-Did she keep your books V A.—For seeling customers and with 
Mr. Cohen. 

Q.—Whit Mr. Cohen? A.—Mr. Cohen of New York. I sell him 
once, twice, goods. 

You had more than one book-keeper then ? A.—I am doing fifteen 

years so busines. 

Q.—Will you bring your books at the ncxl examination? A—I’ll 
make a looking. If I sec, I’ll bring. I’m a honest man. 

Examination adjourned until Mr. Robenhauer produces his books. 9 


(0) New York Sun : A me. Lawyer 250. 

Jiinps F'owel!, a Negro of the Southern type was suing one of the big coal comnanieq 
for personal injuries and insult to his feelings by a mule humping against him in a gloomv 
corridor. Jiinps testilied that the only signals the mule knew were -‘Gee” and “Haw ” * 

‘Isn’t this the way you got hurt, Jimps?” asked Senator W. C. Good S on on cross 
examination? “you were in the back end of the front car and were not watching nP 
ing attention to what you were doing?” ° 

“Oh, Lord’ ” cried the Negro; “forgive that man fur the \v«y he talks.” 

“Answer my question, Sir.” 

“No, sah! No, sab! No Bah ! Hit wasn't nothing like you say hit was. Luwd* I 
Luwd ! How came you to think dat?” 

“Didn’t you holler ‘Gee’ to that mule?” 

there ” at S a " d ° W ° rdS hC kD0WS_Gee a " d I,aw> !Iis * *»*>• His education stops right 

“Didn't you yell ‘Gee!' and cause that mule to turn?" 

"Look.ee hear, Master," said Jiinps in a conciliatory tone, “I didn't come heah tn 

into an argument with you. I know that mule from ebnohood-the mule's cbildhood- 

and when you tell it Gee it goes that away, and when you says ‘Haw* it goes some' 
other way, like that. 6 bome! 

“Aren’t you going to answer my question?” severely. 

“Yes, sah! yes, sah ! I don’t want no fuss.’’ 

“What was my question?” 

“You wanted to know which way the mule went when you says Gee-Haw,” 
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name of Trimble. 


[CH. 

It often happens that very stupid witnesses unconsciously give an- 

swers which turn out to be really very clever answers, 
ihe following are a few such instances. Once General 
binley was engaged in the trial of a case and a wit¬ 
ness was called, who was an old gentleman, by the 
His evidence had not been very palatable to the 
General and on cross-examination Finley was trying if possible to confuse 
the old man, and to thus break the force of his testimony. The General 
to do this, raised a question of the exact time of the happening of some 
event; to this the witness replied that he ‘ was not exactly certain as to 
the date. Uncle Billy was always a very sedate, solemn sort of an old 
chap, and was very slow in speech. The General said : 

Q.—“ Now, Uncle Billy, let me help you to remember this date Do 
you remember the pioneer picnic at McCammeron grove that year ?” 

“ A—Well, I think I do remember there was a picnic there that year.” 

Q' “ Wh y> Uncle Bill y- weren’t you there ?” “ A.—Well, I don’t just 
exactly remember whether I was there or not.” 

Q.—” Now, Uncle Billy, let me refresh your memory; don’t you re- 
member that I was there and made a speech at that picnic ?” 

Very slowly and deliberately Uncle Billy replied : ‘ Well, now since 

you speak about it, I do remember that picnic and that you were there 
and tried to make a speech.’ The old gentleman was promptly excused 
without any further seeking after the exact date . 10 

,A kw r named Tyler was defending a prisoner once charged 
with the shooting of the marshal of Crestline . 11 Tyler had a desperate 

case, and he left no means untried to break down the evidence against his 

man. It might be well to say, in passing, that in his day Tyler was one 

of the best criminal lawyers in the county. A witness from Crestline an 

old German by the name of Schneider, had in his broken language, given 

a very damaging bit of testimony. Tyler" sought to confuse the old 

gentleman, and started in to make him ridiculous. He glared at the wit 

ness for a moment and then shouted at him : ‘ What’s your name ?’ Meeklv 
came the answere, 4 Schneider.* y 

“What way does it go when you say GeeHTaw?” .......— 

‘‘Both ways.” 

“Up and down, or east and west?'’ satirically observed the examiner, 
goes to ASM? WJSlSJST Y V o e u 

you does outside when plowing corn. c lIJe * )n Sdrue as 

“How long you known that mule, Jimps?” 

“Ever since hit was a baby.” 

“What’s its name?” 

“Mouse.” 

“How’d you happen to call it that?” 

“Cause hit ain’t big enough to call hit Bat.” 

“All right, Jimps, ’ said Senator Goodson, “you can Gee-Haw ” 

“Thank you, sah, said the Negro, leaving the stand- “Tf'vmi 
hallucination on points about minin’ I’ll come back.” (26 Green Bag SS **** 01016 

(10) 18 Green Bag 255. * 0 een ^ dg b5 ' 8 ^‘ 

(11) Ibid. 
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‘ Oh, your name was Schneider,’ mimicking the broken German of 
the old man. ‘ Well, Schneider, don’t you want lo buy a dog ?’ ‘Why no ; 
was you for sale ?’ Hardly had the laugh, which the court was powerless 

mmm • » • «• • . • • . * ... . . 

The leading Railway’s lawyer was cross-examining a negro woman who had sworn 
that she saw the train hit a milk wagon whose bandaged driver had just testified. No, she 
had not heard the engineer blow any whistle- 

‘‘How near were you to the train?” the lawyer asked her, sharply. 

She didn’t know exactly. 

“But. how far ?” the lawyer persisted- “A mile ora square or what? How long 
would it have taken you to walk the distance,” 

“Sir,” the witness replied, haughtily, “that would depend entirely on my snood!” 
(PfilarialjJria Times cited on ’ll Green Hag 142). 

In a small Southern town an old Negro was being tried for theft. 'J he old fellow had 
made a very complete raid on the smokehouse of a white neighbour. 

“Look here, Uncle, ” the Judge remarked informally, “I hear that vou have nine or 
ten coon dogs around your cabin. Is that correct?” 

“Yes Sir, Master Judge ! 1 surely have got the best dogs in the state Sir’’ the old man 
responded, beaming with pride, 

“You keep all those hounds, and yet come here and J ell the court that the reason why 
Hj at meat and meal was that your family was starving? What do you mean by 

that? the Judge demanded. 

J lie old fellow appeared deeply grieved. 

chilciren°to eat d^ogs^! U do*yoii!^iah?^ e {l^t]rcon U B S a( 5 l l;i 7 !) 0n '* ; ^ 1 “ ^ to ask '" y 

Joh„ 7 ST^7d*i y ! Vel “ lCr " US be, '" B trfCd f ° r ' ,riljinga colorCt * witness, Sam 
H-;:X 0U say thc Umlaut offered you to testify in his behalf?" A.—"Yes, sir ’’ 

$ 50?f T-"° W r0PCUt Wba ‘ ,C S '" d ’ using bis cxact words."-llo said he would give me 
t„-it C th7rl Hedidn0 ( t ] S| ’ C 1 akin tbu thir d Person, did he?” A.-"No, Sir; he took good care 

the fhsTp.T'Xn 0 'U«ir.’’ Ul l,C S, ’ 0k °‘° y °“ ln ll,C ,iWt I>CrSOn ’ Cli ' !n ' 1 hcV " A -“ 1 was 

vou Y OU H ?, ‘ u . n d‘ rstand me. When he was talking to you did ho say. ' I will pay 

} JU , .)J A.— No, sir; he did not say nothing about you paying me -AO. Your name was 
not mem,one,), except,ng, he told me. if ever I got into a scrape you was thebest lawyer 

uprasc i anty“‘“ ° f °° ‘ h ° JUd8 ° imd tbn jui ' y - in fuc1 ' •' ou was thc host in town to cover 

l or a brief breathless moment thc trial was suspended. “ You may step down" 
concluded counsel. Pod cited in lb Grc-u Ba~ Tats ) 

listened car ef u M !■ *, t> ^ h e' 0 ^ T wbi,-b 1 ■'•rencAf Marblehead was a witness, lie 

name was W ,7 CV „ ,dc ' m ;°' aml wl ;«« be was wanted on the witness stand and his 

called and yet no Again and yet again was Mr. Florence 

Judge Story, who was from Marblehead, arose and addressed the court-Your 
Honor, Mr. Horenee ,s present, and with your permission 1 think I can make hhn under- 

The permission was accorded and Judge Story called out : “Skipper Fiurrv " 

In a moment f lorence was on his feet, with his “ Aye, aye, sir." ' 

(15 Grim Bag! W5.f° 8 SmC0 b ° bad bcf,rd his ow " "•>'•><’ that he d.d not recognize it. 

repuiT n VheVlan I ter' ,Clll l“ r f” a ""' 101 L’ntcrmyer said, 'implicated a planter of sinister 
lion believed'that Calhou \Vl! !rh» S " S< r rva,,t Calb< ""> While. The prosecu- 

l.c„ev,idthat Calhoun'.? mi s placed \SSttA ^ 

counsel said to bin? sternly?- 1 ’ 01 '" "'“ 8 rCady ,or cross-examination, the prosecuting 
whoje'truth^and’nothing butYlle truUHnThbtcastcd imP ° rtanCC ° f tcllin « th “ *"*«». thc 

it’s, s<ih, said Calhoun. 

* * V <>n Ir ah. ...I., a *11 1 


“Yes salTsaid hup,,en - 1 f‘>' )ose - if >'<>» don't tell the truth?" 

nou tin^G^T^, ‘° Ur sidc ’ 11 wi “ ** «*." (AWfonrr/ Corpora- 

he 4-“toti UUlUtb C0Urt ’ and UlC » Swede one who was not so stupid as 

the witness and discredit the testimony “ S '" an y ° UUB w,,osc ol, -i ect w; g to disconcert 
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t°ok U of P whim d !?i aWay ’ When Ty ’ Cr rej0ined ’ ‘ No - Vm s0ld >’ with such a 
favor!" innocence on his face that he turned the laugh in his 


first ques ‘ tion > ~ 

“Where 'uWe v’l^Dulut’’^ 11 1 6tCr * S ° 11 ' 1 sllpp03e - WelI > Jobn > where do you live?” 

i i AT ^ T~> _ j_ . , 


“ f thTnk^I r s mTrno^- qUe#ti0n are * carried man ? 


» t 


Fixing time i>y (he dock. 


to be t"£ZZ ,^ T, “ Airm •» *-Wlio~. boy ,b„ 

o-‘‘ wpT wW h . d0CS a six V 1 °' Jn ' 1 f ho11 wci '8h?" A.-I do not know,” 

i lm V° fS the twelve o'clock train leave?” A.—“Twelve o’clock ” 

youthful manner, a great light dawning on him, “ Twelve pounds’” h ’ d h 

Remembering a name. suit, wa^'testifyL^g! ^^ 11 ^ ° f tl10 pIaintl ^ 111 tbe Personal injury 

attorney.^ 116 C ° rner ’ Wh ° re t £ 0 ^gj 

a glas! U o r f e ;vater”’ mber “ aS U W "’** y6Sterday ’ 1 wil1 «*ver forget it. He brought her 

\\ as it Baisilius Deamantopulos?” asked the attorney. 

“Wntl t wb t a } S wV. IS T W , hy ’ r 1 5 now jt i ust hke'l my own name.” 

Wcl!, what was it, then, if you know it so well?” 

out ”Bv Oo ain th-t is funnv’ h I ean-r H f? V l f?- 8 7 hi1 ®’ and lbcD * 8,1 Perplexed, stammered 
ou , i \ uot, tn.it is iunnj! I tan t think of that name now. (24 Green Bag 271). 

i / be rr ‘, nan about to take a train was worried by the station 
clocks. Ton re was twenty minutes difference between the one in 
x . .< mt . the ofni-G anu the one in the waiting room. Finally, he ques¬ 
tioned a porter. i iiat worthy maue a careful survey of the two clocks and shook his 
heau doubtfully, i hen lie brightcnced suddenly, and said: “It don’t’make a single 
minute of dn.crence about them c.oeks. The train goes at four to ten, no matter what.” 

The fleet inc of fine „• . - ^ ardent lover heard tlie clock strike the hours—first 

i he fled In, o. t.mc. m,K> then ten, then ele ven. At the sound of twelve strokes, he 

burst forth passionately: 

“How fleet arc the hours in your presence, mv beloved'” 

‘‘i.on’t be silly!” the girl chided, “That's papa setting the clock.’* 

the merits of shorthawh-ln the business college, the instructor addressed the new 
class concerning the morns of snortnauu. In his remarks, he included this statement. 

It js a matter of record that it took the poet Gray seven years to write his famous 
Elegy in a County Churchyard. Had he been proficient in stenography, he could have 
done it in seven minutes. Y\ c have students who have written it in that length of time.” 

Humourous: -There was tried in Pennsylvania a case whore the chief witness was a 
miner. To him was put the question: 

“Were you ever hurt in the mines?” 

“Indeed I was,” responded witness, “f was half kilt once.” 

“Now,’’ continued the examiner, “state to the court whether you were injured at any 
other time.” 

“Well, I was half kilt in another accident a short time after that.” 

Whereupon counsel for the other side interjected/ 

“ I object to this man's testimony.” 

“Upon what ground ?” 

“On the ground that having been half killed twice he is a dead man, and therefore in¬ 
competent as a witness.” 

Humourous. I he I olice Magistrates so often admonish women complainants to come 
back and report any further wrong doing on the part of husbands who have been released 
that they fait into the habit ot repeating the admonition on every occasion in which a 
man and wife are concerned. The other day a woman told Magistrate Moss that her 
husband had threatened to kill her. 

“\ery well, madam, if he does, you come back and tell me and I will punish him”, 
replied the magistrate mechanically. (New York Sun; 18 Green Bag, 117). 



chapter XX 

CONFUSED WITNESS. 


Confused testimony. 


“ When endeavouring to be concise, I became obscure”— Horace , 

“ Clearness is necessary for you and me, because we have to instruct people of the 
lowest understanding; therefore, we, above all, if we think with the wise, must yet speak 
with the vulgar ’ 1 —Wesley 

Rambling arid confused statements are unsatisfactory in pro¬ 
bative force, and sometimes “scarcely rise to the 
dignity of testimony.” But there may be enough 
in them to sustain a judgment upon appellate review by a court that had 
not the advantage of seeing and hearing the witnesses. Incoherence 
may possibly arise from poverty of language of the witness or his imper¬ 
fect knowledge of Bnglish, or because the examination is conducted 
under an erroneous assumption of fact. 1 

A perfectly honest witness of ordinary intelligence sometimes be¬ 
comes confused and bewildered by the surroundings of the trial, and des¬ 
pite his self contradictions the court, by patient effort, may bo able to 

derive a not benefit from his testimony. An aged person’s testimony 
would not be discredited by reason of some contradictions in the course 
of an extremely long and tedious cross-examination. The most intelligent 

witnesses may temporarily err as to a particular fact, and afterwards 

discover and correct the mistake ; and such an error does not absolutely 

and necessarily convey an imputation affecting their credit or veracity, 
or sanction a disregard ot I heir testimony. ~ 

Unfavourable inference from Ih'j flcpor;mcnt of a witness should 

Causes of confusion. with Caution, careful regard being had to 

ij|)scrvi the circumstances of the particular occasion, and 

consideration of the general habits and character of 
the witness as far as these are known. Public 

(1) Moore on Facts p. 1407 and cases cited therein, 

“Marked self-contradictions of a witness are not badges of truth or sincerity. 
St-lf-eontraaiction* m Self-destractive inconsistencies may strongly characterize* 
testimony. testimony as corruptly i.list;. At any rate, a witness who con- 

tradicts himseli in material matters ordinarily detracts greatly 

ironi the value of his testimony, and often renders it utterly unreliable, whether the 
lauit arises from forgetfulness, disingenuousness, or dullness. Bat in a vigorously con¬ 
tested case it may be expected that some discrepancies or self-contradictions will appear 
on cross-examination, especially where a witness is of inferior mental development and 
without any experience in court proceedings. The exact sequence of startling events 
crowded into a brief period of time and productive of excitement and confusion, is often a 
matter of doubt, that even tho most can lid witnesses som ‘times give apparently confused 
and inconsistent statements. (Moore on Facts 1400-1410) 

(2) I hid. Self-contradictions in testimony should be reconciled if possible the rul« 
lemg the same as that which obtains where witnesses apparently contradict each other 
(//»/</) • No and yes often cause long disputes.” ' tr * 


Moore’s 

tions. 
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words to r^dVf’ " h , e - himSelf rekted “ *oug]TI had tatten 

^ aluZ7 t n mhy in Kent ’ 1 made two or t^ee blunders 

tLt I could ° an 1 lng thS first r ° W ° f the lords - wh i C h was all 

that I could see, were mostly of my acquaintance*’ - 

public atme a ran cp ’ 006 , occasion ’ though so much accustomed to 

A resolutTon in’ ” ndistinct aEd Confused witness, 

of conn<spl h i l appeal undaunted and repel the expected aggression 

tion of wit and iT 6nCe ’ a f °° lish inc]i nation to make a theatrical exhibi- 

ness an! sullenn^ 0 nf e T ltlng ** of *• bystanders, a morose- 

manner of a mitn SS n e ' Eper * W1 li give an unfavorable aspect to the 
manner of a witness when there is no intentional want of veracity on his 

It is not surpiising that an examination of a party should result in 

T h8n “ ‘ S premises^and 

he is compiled to meet an erroneous hypothesis 5 

anca of n l r »iS ‘‘‘.“i? " 0 ‘ b * 8lven “ * h » *»<1 »PP»*r. 

ance of a witness except where other tests fail or where there are no 

the CharaCter ° f the - the truthful. 

valuabI h ° U f h " hfU] “ an UIlt ruthful manner is an aid, and often a 

Lfall ble tinVp^rf °l Cl ' Cdil,i ' it y of a witness.it is certainly no 
truth ’ 6 , v ™ Se , h °° d 18 ° ften able t0 cl °ihc itself in the garb of 

truth, said Vice-Chancellor Mowat of Ontario. 7 

Small deviations in a woman’s testimony from her statements on 

Allowances for wo- ? occasions may well be attributed to “ that con- 
men unaccustomed to Iu sion natural to a female on being* examined in a 
the witness stand. public court of justice.” 5 In a patent infringement 

suit, Circuit Judge Coxe spoke of ** making every 
allowance for the inexperience of some of complainant’s witnesses, several 
of them being young women called for the first time to the witness 
stand.In a case where a woman testified that a codicil produced in court 
was the one which she had subscribed as a witness, the court said : “ It 
is true that when asked by the court to point out any peculiarity by which 
she could identify it, she indicated some thing on the probate annexed- 

(3) Moore on facts page, 1146. In the Valley of the Shadow of Death, Bunvan's Pil- 
grim was “ so confounded that he did not know his own voice.” 

(4) Ibid. (5) Froeder v. Lorseh, 150 Fed. Rep. 710, 715. 

(6) Callanan v. Shaw, 24 Iowa 44J, 447. 

(7) Douglas v. Ward, 11 Grant Ch. (U.C.) 39, 68. 

(8) Verelst v. Verelst. 2 Phill. Ecc. 145, 151, Eng. Ecc 216, 219, per Sir John Nicholl. 

(9) Thayer v. Hart. 20 Fed. Rep. 693, 694, 
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This circumstance, if it stood alone, would undoubtedly shake her testi¬ 
mony. It probably arose from the confusion common to her sex in the 
unusual position of a witness in court.” 10 


Causes of confusion 
in ordinary conversa¬ 
tion. 


Further, as observed by James Ram in his work 
on Facts, “In every-day life, in common conversa¬ 
tion questions are often answered in a very indefinite 
loose, manner. 


A person asked where he has been, will reply by saying what he was 

oing; leaving the place to lie gathered, as it often may, from the 
employment • 

“ Where hast thou been, sister?” 

“Killing swine 11 

or asked wo he is, will reply where he comes from 

Who knocks so loud, and knocks so late ?” 

“From Branksome I : ” 12 


or asked if he saw a person, will indirectly tell you what he did 
“Saw you my master ? ’’ 

“But now ho parted hence, to embark for Milan 13 

One who is asked where a person is, will indirectly tell you by 
another question J 

Where is the master, boatswain ?” 

“Do you not hear him ?” 11 

Some persons on being asked, what was said, will first tell you what 
they saw :— 

‘And what did he say, on hearing I was at Bath ?’ 

‘Sir, in my life, I never saw an elderly gentleman more aston- 
ished. 1 ’ 

po'ittve — ^ d PerS ° n ’ S answer ls “decisive, but, on pressure, it is 

G lost or. You know the character to be your brother’s? 

Edmund. If the matter were good, my lord, I durst' swear it were 
his; but, in respect of that, 1 would fain think it wore not. 

Gloster. It is his. 

Ldmund. It is his hand, my Lord.” lfl 

At first, a person says he does not know, and then, on refiection be 
says, he does know: * 


“I stood beside the grave of him, who blazed 
The comet of a season, and I saw 
I lie humblest of all sepulchres, and gazed 
With not the less of sorrow and of awe 
On that neglected turf and quiet stone, 

W ith name no clearer than the names unknown, 
Which lay unread around it; and I ask’d 


\\V, Wv°n n Af P1 ? eal ; m Pa ' S , t - m ’ 501 • I* er Slmrawood. J. n 1 

(14) The Rivals. ’ ( /,V l wo Gentlemen u 

/ir , -wr . T 4he iempeat. 

(16) King Lear. 

Vol, 11-26 


Macbeth. 

Verona, 



202 


CROSS-EXAMINATION OF WITNESSES 


[Oh. 


The gardener of that ground, why it might be 
That for this plant strangers his memory task’d 
Through the thick deaths of half a century; 

And thus he answered—‘Well, I do not know 
Why frequent travellers turn to pilgrims so; 

He died before my day of Sextonship 
And I had not the digging of this grave.’ 


• • • • ‘I believe the man of whom 
You wot, who lies in this selected tomb 
Wast a most famous writer in his day 
And therefore travellers step from out their way 
To pay him honour,’ ”*7 

Sometimes the inquirer is kept in suspense by the mode of answer¬ 
ing 

“ ‘How old art thou ? ’ 

‘Not so young, sir, to love a woman for a singing; nor so old, as to 
dote on her for anything : I have years on ray back, forty-eight.’ ” 18 

“King Richard. Stanley, what news with you? 

Stanley. None good, my liege, to please you with the hearing; 

Nor none so bad, but well may be reported. 

K. Rich. Heyday, a riddle! neither good, nor bad! 

What need’st thou run so many miles about, 

When thou may’st tell thy tale the nearest way? 

Once more, what news? 

Stanley. Richmond is on the seas.” 15 

“King Henry. Now by thy looks 
I gues3 thy message. Is the Queen delivered? 

Say, say; and of a boy. 

Lady. Ay, ay, my liege; 

And of a lovely boy: The God of heaven 
Both now and ever bless her! ’tis a girl, * 

Promises boys hereafter. *0 

“How oddly thou reply’st!” Juliet might well say to her nurse who 
kept tantalizing her with rambling talk, instead of answering her im- 
passioned inquiries. 

“O honey nurse, what news? 

Hast thou met with him? 

Is thy news good, or bad? answer to that? 

Say either, and I’ll stay the circumstance: 

Let me be satisfied, Ts’t good or bad? 

But all this did I know before: 

What says he of our marriage? what of that? 

Sweet,'sweet, sweet'nurse, tell me, what says my love?” (21). 

(17) Byron’s Churchill's Grave. (18) King Lear. ” ~ 

(19) Richard III. (20) Henry VIII. 

(21)) Romeo and Juliet. 
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Sometimes an answer is one, that is called a reasoning answer: 

“How tall was she?” 

“About my stature for, at Pentecost, 

When all our pageants of delight were play’d, 

Our youth got me to play the woman’s part, 

And I was trimm’d in Madam Julia’s gown, 

Which served me as fit, by all men’s judgment, 

As if the garment had been made for me; 

Therefore, I know.she is about my height.” -a* 

And a reason asked for, the answer is often a “woman’s reason;” 

“ Of many good, I think him best.” 

“Your reason?” 

“I have no other, but a woman’s reason; 

1 think him so, because I think him so.” ^ 

The way in which an Irish peasant answers questions is thus told by 
Sir Jonah Barrington The Irish peasant never answers any question 
directly. In some districts, if you ask him, where such a gentleman's 
house is, he will point and reply, ‘ Does your honour see that large house 
there, all amongst the trees, with a green field before it ?’ 

You answer, ‘Yes.’ 

‘Well; says he, ‘please your honour, that’s not it. But do you see the 

big brick house with the cow houses by the side of that same, and a pond 
or water'? 1 

‘Yes.’ 

M We l'; P l a fu y0Ur honOUr - thilt ’ s not B “'. if you plazo, look quite 

the^ G r,g ?b° f H t l ame h T G ’ aml y ° U ’ H S0G thG t0p of a castlc amongst 
the tiees, theie, with a road going down to it between the bushes ’ 

Yes. 

‘ Well plaze your honour, that’s notit neither-but if your honour 
■u'rc* C “ |,le0f sh0 » 

Of the ki n r ery h day lifoanswors of at; indefinite, loose, description 
ot the kinds above noticed, are not infrequently given, it need be 

no wonder, and may indeed be expected, that answers equallv in „ 

propriate or singular will sometimes come from a witness. And this ex 

“ in ~ * answers'with* 

following very droll interjections-for answers they can hardlv 
either the King, or the House of Lords, had they any idea of u 

^am^ifThey ha^ reSPGCt ? ^ they ° Ught ™nt teBed- 


.< 22 > Two Gentlemen of Verona. ~ r .rr 

(.4) Barrington . Personal Sketches, Vol. I, p. 154, ed. 18 27 ' 
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Q.—Had you, as one of that Society, any such intention yourself ? 
A.—Just the same as flying to the sun. 

Q.—But to speak plain ; by that you mean, I suppose that you never 
had any such thought in your mind ? A.—No, never.” 2o 

One very common way in which a witness supplies an answer is, to 
suppose or assume something, and to reason and conclude upon it, and 
the result, is what is called a “ reasoning answer.” This kind of reply is 
always objectionable, on the plain ground that the supposition or assump¬ 
tion, may not authorise the conclusion drawn from it. A witness instead 
of saying that a particular thing was so, will say, it must have been so. 
On these occasions, the witness is properly admonished in this manner. 
Do not tell us what must be, tell us what was. 20 

A witness (a woman) is asked,—” Have you never declared to any 
body, that you have an expectation of some provision from the cause now 
in hand? The witness answers, I could not declare it, as I had no offer 
made to me from the prosecutor. ’ 27 Here the witness reasons on there 
being no offer made, and from the want of it would have the inference 
drawn, she did not make the declaration ; although it is manifest she 
might have done this, notwithstanding the offer was not made. 


(25) Hardy’s Trial (taken by Gurney), Vol. II., p. 210. 

(26) Prost’s Trial (taken by Gurney), p. 466. 

(27) Trial of Duchess of Kingston, folio, p. 212 Ram ;04-206. 

of hp,h/vt ,v>fh “Where the witness is believed to be an honest one, and to 

confused witness, ’ have unintentionally suffered matters of past knowledge or of 

experience to become blended with the matter of which he testi¬ 
fies, the object of the cross-examiner should be to effect a separation This canDot, as a 

general rule, be effected by directly calling the attention of the 
llliott’s remarks. witness to the confusion of these matters, but by a gradual series 

of questions, leading him to state facts from which it may be 
inferred that the confusion of past or imagined things with that which he professes to 
have seen or heard has led him into error. Sometimes a candid witness, free from bias or 
prejudice, can be induced to acknowledge his mistake, or to confess that he cannot sepa¬ 
rate one thing.from another. A striking illustration of this is afforded by the case of the 
witnesses in a trial in Scotland, who were unable to separate what they had read in a news¬ 
paper from what they had heard from the parties. It is seldom, however, that more can 
be done than bring the causes of error into view, so as to make them a subject for effective 
comment in the argument to the jury. 

In other cases important facts are forgotton. These forgotton facts may often be 
recovered by arousing a train of thought that calls up the things associated in it. A 
forgotten transaction has been recalled by the sight of a letter, a receipt or a deed. 

In cross-examining such a witness the principal object is to recall to his mind some 
event, occurrence or thing that will bring in its train the forgotten fact. If this cannot 
be accomplished, then it is expedient to strip the remembered facts of all support from 
associated things, and cause them to stand out as detached, dislocated facts, without 
connection or relation with supporting facts. This course will, at least supply fair 
reason for insisting before the jury that the witness either does not remember what he 
testifies, or, if he does; that there are other things he must necessarily have forgotten. In 
cases where oral conversations are testified to, this course is especially expedient, for it 
is not often that a witness can give the beginning and ending of a conversation. Most 
witnesses give parts only of a conversation, and a skilful cross-examiner may often secure 
such answers as show words forgotten, or words neither clearly heard nor accurately 
repeated.” (Elliott. 257). 
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A good wit will make use of anything.”— {Henry IV). 

Hon. Isaac Newton Phillips, in a recent address before the gradua- 

Huraour in court. ting clas f of the Illinois Wesleyan University, 

advised his hearers not to take life too seriously, 
but (o cultivate a little humor in the practice of their profession, without 
setting themselves up as professional humorists. A lawyer may easily 

do what the greatest of soldiers has done. It was said by Byron of the 

great Kutusoff : 

Hu was a jolly fellow, and could crack 
His jest alike* in face of friend or foe. 

1 hough Iite, and death, and victory were at slake.” 

Why cannot a lawyer do the same, especially since it is only the life 
and death, and victory, of his client that are at stake? Mr. Phillips 
said . Don t take life too seriously. Don’t go about wearing a counte¬ 
nance of a dyspeptic owl. Cultivate a sense and appreciation of humor, 
hut don’t, oh ! don’t step up as a professional humorist, it is one of the 
chief compensations of a practice at the bar that the nervous strain and 
drudgery are fr- quernly relieved by bursts of humorous light between the 
shadows. Ludicrous situations arise in the progress of litigation, and if 
you have not seen the sense of humor to enjoy them you will miss that 

which has in it more solace than large retainers. The great American 

President, Abraham Lincoln, preserved his mental health in the terrible 

ordeal of the war by indulging his exquisite sense of the ridiculous 1 
would not have you descend into undignified frivolity, by any mcaiIK . but 

hero is a also dig,,, y as well as a true one, and you m ,y set it. down 
that one who always wears a grave, solemn, and forbidding countenance 
is carrying around a ve,y large supply of stupidity under the guise of 
what he supposes to he dignity. A saving sense of humor is a monitor to 

good taste and propriety and keeps us out of many errors and follies. 

When you are done w, h the work of the day lock your office door and go 

a r °? n,an - D 1 can 'y y ° ut ' hiwsuits about with you for the enter 
taiimienl of your friends. Nev,r talk " si,op ”, even in your own home 

No lung is more intolerable than the lawyer who can talk in society of 

olhnig hut hm quillets, hi- fuses, his tenures, and his tricks 

— — —— —■- — — • 

(I) 31 American I aw Koview oul. ~ 

jury trial in New York recently the attorney for the defendant started to 
Humour la Ccurti.ro. ltd- ^, 1 to the jury from a certain vr.tume of Supreme Conr 

!“U-rruM„l by 1 1,e C ourt, who sa 'd 

the jury,’ Colonel-,t is not admissible, you know lo , aw . 
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Referring to this class of witness, Harris says.—“ The humorous 
witness is mostly found in theatrical cases, where he is generally looked 
for ; and in the majority of them be seems to be conscious that he is ex¬ 
pected. He scarcely ever says a good thing, although everybody laughs 
whenever he tries to. He mounts the box and looks all round the Court 

as much as to say, “ the last witness was nothing, now comes the real 
performance.’’ 


“ Yes I understand, your Honor ; I am only reading to the jury a decision of the 
Supreme Court. (Philadelphia Ledger ; 20 Green Bag 431.) 

i was a t i P° llce court. A witness for the defence had been examined when the 
complainant’s lawyer stood up to crush him. examined, wnen tne 

Lawyer:—“Why did you hide Sullivan in your house on that Sunday night?” 

Humour of the situation Witness:—“I did not see Sullivan at all on that night.” 

hide Sullivan on that night?” ^ (kno " , ' n * ly): “ Wi " you swear your wife did not 

Witness (hesitatingly): “Ve-es.” 

your L h a o W useoi”h r a e t “ WiU y ° Ur SW63r that she did not hide Sullivan in 

Witness (more hesitatingly): “Well-I-don’t—think—so.” 

Lawyer (triumphantly) : ‘‘Ah! Perhaps you can tell the court how it is you can swear 
th^truth 6 ”^ DOt hld ° him ’ wtn 6 stie cannot swear the same thing. Speak up now and tell 

Witness (unhesitatingly): “Well, you see, I’m not a married man.” The Green Bag 
cited in the Law Student s Journal, April 2, 1900 p. 70). b 

... ^ ie c0 ^ r fu I 113 ,? ^ as be ^ ore court, accused of horsestealing. The prosecuting 
attorney read the indictment sternly, and then asked; “Are you guilty, or not guilty?” 

An accused's ploa The prisoner wriggled perplexedly, and then grinned pro- 

, ,. . pitiatingly as he said: “Now, is that not precisely the thing we 

are going to discover in this trial. ’ 

Why the accused wanted no lawyer to defend :—A short time ago an old Negro was up 
betore a judge in Dawson City, charged with some trivial offence. 

“Haven’t you a lawyer, old man?”'inquired the judge. 

“No sah,*’ 

“Can’t you want me to appoint one to defend you?” 

“No, sah; I jest tho t I d leav the case to the ign’ance of the court.”—(20 Green Bag 
480). 

A lawyer, was one day pleading before a Scotch judge. Happening to have a client, a 

TickiiDii the client female of the name of Tickle, defendant in an action, he com¬ 

menced his speech in the following strain: ^‘Tickle my client, the 
defendant, my lord.’’The audience, amused with the oddity of the speech, were almost 
driven into hysterics by the judge replying;” Tickle her yourself Harry; you areas 
able to do it as I.” <34 Ame. Law. Rev. 588). 

“ I am as much opposed to drinking as any one,” said Lawyer .Jenks to his client, 

Vimnnri frolic in M-iiq nf ‘\ bufc nevertheless liquor rightly used is a blessing to humanity; 
cases when 1 waa iU ^st winter, I actually believe it saved my life.” 

Very likely : but how does that prove that liquor is a bless¬ 
ing to humanity ?” was the reply. (4 Green Bag 298.) 

A witness in a criminal case while giving his testimony turned to the jury whereupon 
the prisoner flew into a passion and shaking his fist at the jurymen, shouted, “ Set of boo¬ 
bies ! asses ! pack of idiots.” 

Upon which the judge, interrupting him, said, “ Do not speak to the jurors ; address 
p observations to the Court.*’ (4 Green Bag 298). 

The trial of a doctor’s suit was published in a Connecticut newspaper some years ago, 

in which a wituess was called for the purpose of approving the 
Doctor's Visi s. correctness of the doctor’s bill. The witness was asked by the 

lawyer whether the doctor did not make several visits after the patient was out of danger. 

“ No,*’ replied the witness. “ I considered the patient in danger so long as the doctor 
continued his visits.” (11 Green Bag, 145). 

A newly-made magistrate was gravely absorbed in a formidable document. Raising 

his keen eyes, he said to the man who stood patiently awaiting 

Magistrate teaching officer awar ^ 0 f justice “ Officer, what is this man charged with ?” 

he use of proper lega> terms t , Ri[rnt J 

vmir \rnrch in. T-To’c cm f 4- v-or* ttt i\roo ’> ronlio 


your 


it w « V4 j ^ ... vw I ,, ■> V- w VUiU 111U yu U 1 f-) VU w W A V JLJ I • 

“ Bigotry, your worship. He’s got three wives,’* replied 

:>mcer. 

The new justice rested his elbows on the desk and placed his finger tips together. 
“Officer” he said somewhat sternly, “what’s the use of all this education, all these evening 


the 

the officer. 
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. No one n ® edbe told that his weak point, like that of almost all men 
is vanity and his strong one good temper. You will scarcely ever find’ 
him intentionally false, and he seldom attempts to mislead. He rarely 

^ZT r ^r s v nd,i r frew,,y 

hrincr “ -i- P y 6 lng ' , As a ru e be is tbe friend of both sides • he 

brings railing accusation ” against no one. ’ 

"S’ ““ Withhia superabundant good humour, and lay aside the 

¥t~ u Cr ° SS ' eXaminer aItogotbe ^ Be with him like a school 

than^n44h“^X ^ ^f-ase remember, in any 

Proceed.” (23 Green Bag 107) ' eshasnot commi “*« bigotry but trigonometry. 

An Irishman went to a lawyer with ^ i , x, 

Irishman was poo? andaS-m® ?, U ° 1 rney wanted a retainer The 
t'outlngent lie. case on a contingent fee It ™ W ° l,lci tak<? tlle 

ignorance to his friend fc 

of a contingent fee. Sure I’ll tell ye A contingent 6 ! p ana * ,ou - ‘ And this is the meaning 

lawyer gets nothing; if yon win, you 4 noth inf 'i?'” can ; s hat if you lose the case tho 

Ame. Law Rev. 108). ^ t- r oinia Law Journal cited in 28 

(2) Harris’ Hints on Advocacy, 12th Ed. 83-84. 

hM,B * t0 kcei ' ^ I’usband.'roma'rked ' ’ ™ • U v‘go "j ra I tt * i, } | rato ‘iwingtoThe 

, thing in this case”. ' ' fc ' 1 really cannot do any- 

“ Well ' 4?, C ; Ut a Pi ? ce of >>>y car off, sir.” 

** clJ f said the iTKif r istr«itp “i uriii i • > > 

iou may do as you like ” ronlitw] ♦ i, b 

Ame. Lawyer 131). 1 td tl,u m ‘»> mournfully, “but I have got to.” (13 

A wife’s plea for the hus- . r “Justus,” said the Judg<- sternlv ” n • *• , 

U,ld * Wlf ® f m going to send you forth, « h S^t with your 

Mr. K„l.„ ... „« ly 

,,, Payment of a gas bill in wh.vnV 1 * brou «ht to recover a 

Irv.denre of meter asked: ’ llcil a witness for the plaintiff was 

st 'vcn hundred and forty feet ofL^^i! 1 ^ , cvide l Ilce do >'«u conclude that sixteen ti, , 

As the crow flies ■ —“11 ow V.r i n ® Xco I n under oath!” 

“About four miles as the l ow cr'ies ”Tenlirll ‘if tw ?, towns? ” asked the lawyer 
\ou mean as the cry flows.” * rc i , hed the witness. vyer - 

And ’they a!" looke^daf each° other S V ^ crows ‘” 

Eye witness and ear 1 u l JCr Cltcci in 23 Groan Bar i\n\ 

hut :ri- to ^u^e it done?” ^ W| 

ncel ' (6 Green Bag 389) Uess 11,at ls w, *at I call a distinction''without a'differ’ 
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Vagabond’s wit and 
humour. 


master with the boys after school, and you will find that he will jump to 
your conclusions if you offer him a back. He is the exact opposite of an 
exaggerating witness. His excessive good humour makes light of the 
world’s annoyances. ” 

“ There is no independence like that of impecuniosity .” 3 As the 

ancient writer gracefully expresses it,—Oontabit 
vacuus coram latrone viator ,—the empty traveller will 
sing in the presence of the thief, so the vagabond 
stroller will laugh at the display of authority by mere judges and magis¬ 
trates, and when cornered will use his ever*ready wit to extricate himself 
from whatever trap the officers of the law may set for him. The in¬ 
genuity and learning of the vagabond are well known. He can hold 
ready conversation with prince and pauper, philosopher and fool, and the 
brilliancy of his conversation never seems to dim, notwithstanding his 
hardships and dissipation. He can detect a soft spot or sympathetic 
straw in the composition of a judge quicker than the most astute lawyers. 

I give herewith a few specimens of vagabond wit and humor for the 
entertainment of the reader : 

“ What is your nativity ?” asked the magistrate. “ I have not got 
any, your honor,” said the blear-eyed vagrant ; “ the police took every¬ 
thing I had.” 

Judge H—,Who had been rather fast in his youth, took occasion one 
day after the jury had retired to ask a scamp what had become of all 
their former playmates. The rogue replied : “ All hanged, my lord, 
except you and me.” 

An itinerent player, possessed of more wit than money, was a short 
time ago driven by that hard master, hunger, to commit the crime of 
poaching in the neighbourhood of Birmingham, and was, unluckily, de¬ 
tected in the act, and carried forthwith before a 
? layer s parocly bench of magistrates, where the offence was fully 

or Shakespere. ’ . 

proved. The knight of the buskin, however, being 
called on for his defence, astonished the learned justices by adapting 
Brutus’s speech to the Romans on the death of Caesar, to his case, in the 

“ Still in the light.'* —One of his judgments was appealed to the Court of Appeals and 
sustained. On being met by Judge M—the latter said: “ Well, Frank, I have just sus¬ 
tained a judgment of yours.” 

“Yes? Well, my dear M—, I still think 1 was right.” 

Settling case out of court: — Magistrate: “Can’t this case be settled out of court? 

Mulligan: “Sure; sure; that’s what we were trying to do, your honour when the 
police interfered.” 

Judge (to the father, whose son stands at the bar, on ac- 

A Curious Warning count of repeated thefts): “You should have warned your son’ 

Father : “I have done so. I have said to him repeatedly, 

“Karl, be very cautions this time. ” (S Green Bag 389) 

In the conduct of a murder trial the prosecuting attorney, a 

Some Ridiculous Questions. very able lawyer, asked the following remarkable question; ‘Bid 

the accused show any sign3 of remorse, and, if so, how many ( 

A young attorney, made this pertinent inquiry, “Did your conversation with Mr. - ” 

take place prior to his decease ?” (Boston Daily Law Journal cited in 40 American Law 

Review 429.) 

(3) 15 Green B ag 125. 
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following manner, Britons, hunger, men and epicures ! Hear me for 
my cause, and be silent that you may hear , believe me for mine honor, 
and have respect to mine honor, that you may believe ; censure me in’ 
your wisdom, and awake your senses that you may the better judge. If 
there be any in this assembly, any dear friend of this hare, to him I say 
that a player’s love for hare is no less than his, If, then, that friend 
demand why a player rose against a hare, this is my answer .-—Not that 
I loved hare less, but that I loved eating more. Had you rather this hare 
were living, and I had died starving, than that this hare were dead, that 


Humorous m (laxly hfe. My Old Woman to have All so Long as She is my Widow— \ 
North country miner 73 years old, visited a lawyer to make his will. The oid man's pro¬ 
perty consisted of two small cottages which had cost him <50 pounds. The lawyer asked 
him how he wished to dispose of it. lawyer asKea 

all" said The' clTe°nT aD ‘ S ^ “ aU S ° long aS she ’ s ma widow after that ' bairus to heve 

“What ags is your wife ?” asked the lawyer. 

“Seventy two,” was the reply. 

“And how long have you been married?” was the next question. 

Over fifty years,” was the reply. 

„„„ “ T , he lawyer suggested that in the circumstances he should let his wife have the little 
property during her life whether she remarried or not. 

“Aa Winuotj Aa Winnot!” exclaimed the old man. “Aa’all hev me aan way!” 

But surely, expostulated the solicitor, “you don’t expect an old woman now over 

72 would ever dream of marrying again?” 

The miner looked the lawyer full in the face and answered very solemnly 

,T n , KaT 7, t f he J r ° , % n 1 ° know . ir) 6 what young chaps like yourself will do for money,” 
(London lit Bits cited in American Law Review 762-7 r .3) y 

at the°t i ntethere was^a tt 

mV.bw.dVmbre^Xgllff my lord,” replied the lawyer, "as it is here i’ make 

Terms of a lease:— Mr. MoNab (after having his lease read over to him)- 

m ‘ - 1 , • s,gn [ have not been able to keep the Ten Commandments for a 

High'street ll eaven and 1 ain not g0lnG to tackle about a hundred for two rooms in the 

Kissing for nothing—She: “What do you mean hy kissing me? What do you mean "? 

hitaKiZIr'* “ "I" 11, 1 »■" ki.Hv Uinta 

Y “ u, ° •»—»««■** 

Georgia: “We do agree mamma. Ldith wants the largest apple and so do I.” 

L*fe s hugest problem: Oid job: “ fhe best way to get the most out of life is to fall 

latter a nd geL 8 o r t e h?” P 8 ‘ n or a bea,,tiful woman!” Old Steve: "Why not choose the 

m nfth^7/ r( \l C ^ 0T (c ;. 1:leavouril J- t0 impress on class the definition of cynic): Young 
man what would you call a man wno pretends to know everything? Student “A professor!” 

} od i elutions:— \ ctor: “Aretnese poor relations of yours blood relations’” 

Fulpurse: “Yes; they are ever bleeding me.” * 

Show-QiH : Lawyer: “What sort of girls make the best show-girls? 

Witness. “Those who have the most to show, of course.” 

v n ,Ji i ' yzss T : ~ Noah V/ebster * ^aker of the dictionary, carried his acute 

is, Of coureet untrue SlW 0rJinary Spee ° h ' A ‘° ld ° f bila — bad > 

Noah s wife entered the kitchen, to find him kissing the cook. 

Why, Noah, ’ she exclaimed, “ I am surprised.” 

it v n „ X 1 1COgr t phcr , yarded his wife disapprovingly, and rebuked her : 
i ou are astonished—I am surprised.” 

. The Jewish merchant and Chin ss customer:—A Chinaman entered a Wniw • 

l^in^ 00 I and asked to be shown some “ welly good watches.” The proorietor n T " 

wa?u 8 hnf ent ’ T he , prospectlv ,° customer was attended to by his daughter who got out thl™ 
watches, marked respectively £5, £-1, and 1*3-1 Os.; and laid them in rrir^rinter, 

Voli IX "27 
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I might live, a jolly fellow ? As this hare was pretty, I weep for him ; 

as he was nimble, I rejoice at it ; as he was plump, I honor him ; but 

as he was eatable, I slew him.” Here the gravity of the court was 

obliged to give way ; prosecutors, spectators, and all burst into laughter 

at the ready wit displayed by the poor actor, and the information was 
withdrawn. 


_ T he c b ,n k looking very closely at them, called the attention of the Jewess to a 

watcn on a shelf behind her ; as she turned to obtain the watch he placed the higher-priced 
watch now shewn him m the place of the cheap watch and said “ I do not like that, I will 
take the cheap watch,” paid £3 10s. and departed. 

Soon the girl discovered the deception, and told her father on his return. 

.Never mind, my dear,” said he, with a smile ; ‘‘ those watches cost all the same 
price two pound ; but what a scoundrel that Chinaman must be ! M 

A curious bargain :—‘‘How much will you give me for this overcoat?”’ he asked, 

producing a faded but neatly mended garment. Isaac looked at it critically. “Four dollars,” 
he said. 

‘ Why cried Weary Willie, “that coat’s worth ten dollars if it’s worth a penny!”* 

A would nt give you ten dollars for two like that,’ , sniffed Tsaac. “Four dollars or 
nothing.* 

“Are you sure that’s all it’s worth?” asked Weary Willie. 

“Four dollars,’* repeated Isaac. 

“Well, here’s your four dollars,” said weary Willie. “This overcoat was hanging 
outside your shop, and I was wondering how much it was really worth.” 

Finerctoit :—A bumptious young American farmer went to England to learn his 
business, but where he went he pretended that it was far eaiser to teach the farmers than 
to learn anything from them. “I’ve got an idea,” he said one day to a grizzled old 
Northumbrian agriculturist, “for a new kind of fertilizer which will be ten thousand 
times as effective as any that has ever been tried. Condensed fertilizer—that’s what it is. 
Enough for an acre of ground would go in oru of my waistcoat pockets.I don’t doubt 
it, young gentleman,” said the veteran of the soil “What is more, you’ll be able put the 
crop into the other waistcoat pocket.” 
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DRUNKEN WITNESS. 

0 God, that men should put an enemy into their mouths to steal away their 
brains !”— {Othello,) 

“ Where drink enters, wisdom departs.” 

Persons under the influence of a strong narcotic, such as opium, are 

likely to make inaccurate observations, and habitual 

observation oT'drunk- con s um P tion of opiates usually weakens the consu- 
en persons. mer s regard for truth. In a case where a confessed 

opium eater admitted that he was under its influence, 
both at the time of the occurrence to which he testified and when he was 

on the witness stand, the court said: “ Our law 

of'men undlfintoxf- nlakes a11 perKOns competent witnesses in all cases, 
cation. and we know of no sufficient reason why a person 

who uses opium should be excluded. At the same 
time, the authorities agree that the testimony of such persons is very un¬ 
reliable, and juries should be carefully cautioned as to the credence to be 
given to it.** 1 

Intoxication of a person vitiates his capacity for observation, but 
does not necessarily destroy it, if his inebriety has not reached a degree 
producing stupor. a However, “ intoxication naturally tends to stupefac¬ 
tion, impairing the mental faculties, including the memory,” 8 and may 
exist to such a degree as unquestionably to affect a person’s credibility as 
a witness. 4 If his testimony is corroborated, or, if his recollection 
of the transaction appears to be distinct and clear, he is entitled to 
belief." But the witness’s own opinion as to the accuracy of his observa¬ 
tion should be lightly regarded. The proper course for the trier of facts 
is to ascertain the condition of the witness, as near as may be, and then 
exercise an independent judgment as to his credibility, taking into con¬ 
sideration the fact that he testifies circumstantially or otherwise. 8 


Pleasures of the drutkeo 
tyatc 


(1) State v. White. 10 Wash. 611, (2) State v. Gastello. 62 Iowa. 404 407 

“ When wine is in, wit is out.” * 

“Dc you think I shall live until I’m ninety, doctor?’’ 

“How old are you now?” 

“Forty.” 

“Do you drink, gamble, smoke, or have you anything of this kind?” 

1 don ’l dril)k * I never gamble, 1 loathe smoking, in fact 1 haven’t' anv vices ’’ 
Well, good heavens what do you want to live another fifty years for?” 

(3) Kuenster v. Woodhouse. 101 Wis, 216. <4. Ibid. 

(5) State v. Gastello. 62 Iowa 404. 

niowflt w ‘I ne f? was sworn for the prosecution and asked whether be remembered the 
night of the shooting, and whether he saw the accused that night and thereupon defendant 

nn^m 0S * d 0 £ J€c . tl0n . tl)at tbe witness should rot 1 e permitted to testify because he was 
incompetent he having been druDk on the occasion referred to. The court ruled that thp 
objection went to the credibility of the witness, and to tbe weight to be attached to hi« 
testimony, and not to his competency. (State v. Sejours, 113 La. 076, 37 So. Rep. 599 ) 
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The following is taken from the case of Rex v 
McKinley. 

Q.—You said you were a little the worse for liquor ? A.—I was before 
going to the meeting and I became a little sick after I was there ’ 

Q.—You were not so drunk you could not recollect wbai passed ? A.- 
I was not insensible altogether, but it hurt my recollection. 

Q.—Was there anything in the shape of oath, promise, or obligation 

thm e iT T ? ^W AS i had SOt Spir ' tS bef0r ° g0ing ,here - and while 
h lie, I do not recollect what was said or done at the meeting of the first 

of January. I dare not say anything concerning it. 1 am not very sure 

Q—Do you mean to say you were so drunk that you could not re! 

mmber. A. I do not mean to say that I was drunk. There are diffe- 

rent degiees in which persons may be the worse for liquor. I have seen 

some persons who cannot go, others who cannot speak, and some who 

can do both but do not afterwards recollect what happened in their pre 
sence. 1 

Still another witness : 

A Jr W !f wer % th T e CirCUmstances that ba PPcned through the day 9 
' o ( fi L® °, f Janua,- y- 1 ha( l got some liquor through the day. 

t .2“* V? yOW ' 1 m ° m0ry? A ' _I could not take upon me to 
speak with certainty as to that night. 7 

.. rtn mn ^ e , ep ® r Was sued b - 7 a & ues ‘ ^r the loss of valuables stolen from 
h,s room while he was asleep. According to the plainliff’s stow Z 

wak'ngTn the ltSd ^ ^ ° n g ° ing t0 bed ' and found ifc °P e " on 

not be mistaken m supposing he locker! and bohed his door! The lestI 
ny is that, though a sober man, he was not a total abstainer and had 
been drinking that evening. Did he got more than he thought’ he could 
, (id his lecollection thereby become clouded ? Or did he lock 
and boh the door, as ho thinks, and did the beer get him up again in a 

tStT 1 "!?■ ,nd «• hi “ “■>'» the res uS „ B f "hL “• 

It was held that, under the circumstances, the question of his contribu¬ 
tory negligence should have been submitted to the jury. * 

It is quite possible that a man may not remember information that 

was given to him when he was under the influence of strong drink ?» The 
New York Appellate Division attached “ little weight” to the testimony 
of a witness who undertook to describe with considerable detail transact 
tions that occurred in a police station house when he was unquestionably 
and grossly intoxicated. " The testimony of a plaintiff who was struck 
byajocom olive, and admitted t hat h e was too d runk at the time to know 

(7 1 33 How St. Tr. GOO (6: ; 6) 

(8) Shultz v. Wall. 134 Pa. St. 262. 

(9) Bannister v. Jackson. 45,'N. J. Hq 702. 

(10) People v. Partridge. 95, N. Y. App. Div. 423. 
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what he was doing, was pronounced “ almost valueless. 11 If he was 
drunk, that might account for his not remembering where he was, and 
not remembering what occurred for some time after the injury; and it 
might account for his conflicting statements as to how he was injured. 12 
Enlistment in the army or navy is “ the act not always of a sober roan,” 
remarked Chief Justice Marshall, so that if the man afterwards made 
conflicting depositions as to the person by whom ho was recruited, it 
would not necessarily shake his testimony to the facl of enlistment. 13 


In a recent case the New York court of appeals said “ A present 
and existing intoxication to a considerable degree utterly disqualifies the 
person so affected to narrate facts and events in a way at all to bo relied 
on. It would, we think, be profaning the sanctity of an oath to tender it 
to a man who had no present sense of the obligations it imposed. Indeed, 
it would be a scandal to the administration of justice to allow, for a' 
moment, the rights of individuals to be jeopardized by the testimony of 
any man laboring under the beastly sin of drunkenness ” 14 But while the 
court will not suffer a person to be examined as a witness who is in such 
a state that he cannot understand the obligation of an oath, yet such cases 
must depend on the sound discretion of the court that hears the cau-m 
Ihcre are degrees of intoxication, of which the court alone can judge.’ 5 

It is said that in collision cases admiralty lawyers often feel great 
concern at being obliged to put some of the members of the Pilot Associ¬ 
ation on the witness stand. “ I am not infrequently obliged, in order to 
gel at the real facts, to refuse to accept what they testify to”s‘wr 1 a 
Federal judge : “ it has more than once happened that, whmi ZJfyt* 
the witness has been noticeably affected by drink,” 17 It i s proD0I . 

a witness on cross-examination if ho has not been drinking on the dav of 

the trial. J 

It may be inferred that an intoxicated person’s senses of sight and 

Sight, 1, raring and he ;" rine1 '’ and of loilc h are less acute than those of a 
the sense of touch of biJ cr person, and that his observation will be inex 
intoxicated persons. act as to any matter requiring the exercise of j u d e * 

H = w . ment, such as an estimate of speed of moving obiectT 

EvmL *h ? nS u aUn intoxicated nian incapable of attention » 
evidence that a witness was intoxicated at the time of the , • ’ 

“Sr? 

112) I n ,n ‘\t ^ C °” ”* Lawson - 105 Tenn. 639, 646. 

(13 Cha'T °r V R ' C °” V ’ Deason - 9G S - W. Rep. U5, 1117 
/In r V ‘ E ' ghty ' nine Dales,Cochineal, Brock (U S ) 478 4 <n 

(14) Hartford v. Palmer. 16 Johns. (N Y ) 143 llLraif'e’ , 

(IT) The 11 cilia. 120 Fed. Rep. 4 55. 18! A Crawford. 2 Pa. St. 90. 

(201 p aba n h , R ' C °; V ‘ PraSt ' 101 - “l- APP- 167, 169, m ° Ur V ' " 153 Fed ' He P ■ Hi. 

W I sychology of Attention Ch. ill 
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Identification by an 
intoxicated person. 


Intoxication affecting 
criminal liability. 


condition of stupefaction so that he could not take cognizance of what was 
going on about him. 21 

Lord Mansfield once said that “men intoxicated are some-times 
stunned into sobriety.” 22 

When the value of the testimony depends largely upon the accuracy 
of the witness’s perceptions, it is a material circumstance that the witness 
was somewhat under the influence of opium, “a powerful narcotic, 

whose well-known properties are to distort the vision and induce mental 
confusion.” 23 

We have already seen that accuracy of perception and of subsequent 

recollection by an intoxicated observer may well be 
doubted. A grossly intoxicated person’s professed 
identification of persons who assaulted him while he 
was in that condition in the evening would be too unreliable to support a 
conviction. 24 

A witness s statement that he was too drunk to know anything would 

be vain against his circumstantial narration of what 
was said and done.*** A defendant on trial for murder 
could hardly plead that he was incapable of delibe¬ 
ration and premeditation on account of intoxication, where it was proved 
that after he became sober, and without aid, he correctly described the 
circumstances. 26 

“If you believe, when a man says ‘I murdered your brother,’ or ‘shot 
your brother,’ that it is true, it is of no consequence whether he was 
drunk or sober when he says it,” said Recorder Hoffman, instructing 
a jury 37 “Drunken men sometimes reveal truths which they conceal 
when sober,’’ 33 and they are apt to think themselves not so drunk as 
they are in fact. A consistent confession by a person partly intoxicated 
might be strengthened by the consideration that his condition would 

(21) Mace v. Reed, 89 Wis 440, *143. 02 N. W. Pep. 186. 

(22) Case of John Wilkes, ID* How.St. Tr. 1114. 

(23) People v. Webster 139 N. J 73, 87. (24) People v. O’Neill. 6 N.Y. Crim. 226. 

(25) Northwestern Benev. Soc. v. Dudley. 27 Jnd. App. 327. 

(26) State v. Cronin. 64 Conn. 293. 

(27) Jeffords v. People. 5 Park. Crim. (N. Y.) 522 '5IS'. 

(28) Shannon v. Swanson. 109 Ill. App. 274. (Per Dibell J.) 

A soldier came staggering up to the field hospital stroking a 

The humour cf the handsomely swollen jaw. Asked by the doctor what had hap- 
drunkard . augers. pend tQ hjm b(J saluted c l umsi]y and said; 

“ ] think, sir,—hie —that somebody struck me!” (26 Green Bag 64). 

George Small Norway, a painter, was at one time summoned 
l-.eady to address the to testify in a case in court. Being somewhat under the in- 
J ury - lluence of liquor, his speech was rather thick, and to make 

matters worse, he directed his conversation to the attorney questioning him, so the jury 
could not understand half of what he said. 

Finally the judge turned to him and said: “Mr, Witness, speak louder, and address 

“Upon what subject, your honor?” asked Small. 

The judge joined in the laughter which followed, f 18 Green Bag. 635). 

A group of Scotch lawyers were met convivially at an 
Whiskey- Ayrshire inn one cold evening last December. The conversation 

turned upon pronouncitations, 
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make him reckless of consequences. And a maudlin story may be 
strongly confirmed by other incriminating evidence, 

“Now, I,” said one of the barristers, “always say neether while John, here, says 
nyether. What do you say, Sandy?” 

The hot tipple had made Sandy doze, and at the sudden question ho aroused and 
replied, “I? Oh, I say whuskey, ( Lippincott's cited in ll Green Bij. r »l8>. 

Mike Flannigan was testifying:—Judge Haney asked as follows. 

Q.—“So Mr. Hannigan gave a stage party that night, did he?” A_“Yes sir, and 

some party it was, judge!” 

Q.—“The five of you drank twenty-three bottles of champagne?” A.—“Yes sir- the 
like was never drunk before!” ’ 

Q.—“ At the time you left the party, what did you say was the condition of Mr. Jlan- 
nigan, as to sobriety?” A.—“He was drunk, your honour; drunk.” 

Q.—“And Mr. Murphey ?” A —“Drunk your honour.” 

Q.—“And Mr. O'Brien?'’ A.—“Very drunk your honour ; very drunk !” 

Q.—“And Mr. McFarland and Mr. McMahon, drunk also ?” a.—“B oth drunk your 
honour; both drunk !” 

Q.—“Well, what makes you think they were drunk?” A.—“Couldn’t I see vour 
honour; couldn’t I tell a drunken man when I see him ?” ’ * 

Q.—“That is what I want to know. What was your condition as to sobriety ?” A — 
“Why, I was sobor perfectly sober, your honour—well, not exactly sober, but I was not 
drunk—I knew what I was doing all the time.” (26 Green Bag 138.) 

Boon Camp, boing very much under the iniluence of too much drink, was reclining on 

Getting over one’s drunk- ‘ he edge of * he sidewalk on Main Street, apparently oblivious of 
enaess “ nis surroundings. 

His chum, Joe Smith, who was strictly sober and reckons 
temperance as one of his shining virtues, walked up to Boon, took him by the hand and 

attempting to raise him from a level to a perpendicular, said 

“ Boon, I am so sorry to see you in this fix. Can’t you quit drinking ?” 

Boon replies : “Oh (hie) Joe, go away (hie) from me (hiec) and let me alone (hie) • I 
am drunk now (hie), and I will get over that ; (hie) but you are a fool (hie), and you will 

never get over that (hie). (22 Green Bag 583.) 

A case was being tried before Chief Justice Draper at an Assize in a county town. 

a firiiniMiri’* Ttio Amongst those living in that neighbourhood was a well-known 

A drunkard s pica. character, who had once been a school-master but who was at 

tins time given to the too free indulgence in strong drink, devot¬ 
ing most of his tune to loafing. On tins occasion he found himself in Court much the 

worse for liquor;being somewhet obstreperous the Chief Justice inflicted upon him a small 

nne. As this, however had not the desired effect of quieting him, he was brought uo a 
him 1 ^ i}™ e , lle reupon the Chief, in his well-known quiet but severe tone, reprimanded 
I 11 ! 6 him n at ho . ba d Previous!ly inflicted a small fine, but as the offence had been 
hewould , nowha ^e to inflict a heavy one. The pedagogue however was equal 

T°r CaS1 ° n and pr ?! npt xl y rejomed ’ -Judge, you can-an’tdo it : it’s against the 

itr* t i b u ! 1( ; 0D: * CI0nablc - man is to be tried again and vexed for the same offence You 
had lt S tbe same o ! ddrink - Even the quick wit of the sarcastic Chief Justice 

Can L a j S ^ ) ready ’ andturn,n S away he ignored the presence of the delinquent. (37 

A drunkard's promise : —A Negro cani3 before a justice of the peace and signed a 
pledge, promising to give up the use of all intoxicating liquors. Ten days afterwards the 
Judge met him, and greatly to his astonishment, found him a good deal under the infln 
ence of iquor. “Why Erasmus,” cried the Judge. “God bless me ! how is this, and after' 
your solemn affidavit too ? You have broken your oath. Erasmus.” 

“Not at all, Judge, not at all, sir!” cried Erasmus, with alacrity. “The affidavit 
does not stand as when first sworn and subscribed to ; but being as you know, Judge a man 
ofWebstenan educat.on I have added a few trilling cod.cils to the original document” 
Codicils. Erasmus,—What do you mean by codicils?” 

“Well, Judge, I’ll explain I’ll give these codicils to you in the regular order I’ve 
got the document right here and I’ve never let it go out of my hands since I got it-” and 

f J°“ ov er b is heart the precious paper. With a grand flourish he read 
f>1 the first-this codicil is to certify that the meaning and intent of the above instru- 

nf nn« h °i r f J M SO f modlfled and set aside as to allow the affiant the trilling indulgence 
of one cocktail before he goes to breakfast.’ uulgeace 

. OQ *w e 'li^ U ^ e ’ ■ sa ^ Erasmus lifting his eyes from the paper, “that codicil nonpar* 
s tisfy the requirement of the subscriber for about four days; then we had” casting hi* 
eyes upon the paper “Codicil the second-The above affidavit and codicTis herebyIffirnmd 
and .s to remain ,n lull fo’ce an' effect excepting such sections clauses and parts M clauses 
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Bat the intoxication of the declarant should excite the vigilance of 
the court to see whether his reason was so far dethroned as to disable him 
from giving a true account of occurrences. 29 


fV llowa "=e to the affiant of appetizer before each meal, being 
tnree drinks per oieni, be fcne same more or less. 

aga ti n lif , ted hi . s eyes froln the document and explained aa follows : On 
not heinVSm f : sub , 3cr ' be] ; ?x'sted in tolerable comfort about four more days, when it 

the th rl m' 3 ® 10 * — h ‘? h , t ofa!11 de mands 1 fe!t obliged Judge to add: *Codicil 

force °T e original document and codicils are hereby proclaimed to be of full 

with tlm ed A h n at n °, 1>ar ? of ‘ he ‘ r contants be 30 construed as to interfere 

* , inherent r.ght of the undersigned affiant and codicilist to partake of some such 

armf<dnVof^l U a a 1 33 sh f a 1 ln h ! s i u <)sment, be deemed necessary to the decent and proper 

f™. " g ? , tbe Volant energies of his physical and mental constitution.” “And is this 

ments codl . clls Erasmus? “It is the finis, judge. It appears to fill all the require- 

e 7,™ is equal to all the emergencies that have as yet arisen”. (4 Green Bag 498-499) 

get dmnk S ” rate ’ ^ 1 Bt y ° U ° ff tbls time wil1 you P romise me to take the pledge, not to 

Til mJ liS H fU i P “ i e ? cite dly )—“I will, your Honor, an' drink your health.” (London 
iit-Dits, cited in 24 American Lawyer 146). 

One day it was sought by counsel to convict a witness of having been intoxicated at 

As sob*ras h i Uf w n , pe T J ? d to which his evidence referred ; Mr. Harry Deane 

Gr ady laboured hard, upon the other hand, to show that the man 
. . , . had been sober.‘Come now, my good man,’said Judge Boyd,‘it 

1S v ®ry important consideration—tell the Court truly, were you drunk or were you sober 
upon that occasion? 

‘ ‘Oh! quite sober, my lord!’ broke in Grady, with a very significant look at the ink- 
stand, as sober—as a judgeV ” (Personal ‘Recollections of Daniel O’Connel 2i7,'. 

lnerc used to be an old fellow of sixty,” said Judge Lindsey at a Denver dinner, 

Puttin" paper upsile “ w ho got arrested about twice a week for conviviality. He was 

down c " always haled before Magistrate Blank, and as the inagiatrate 

, , _ was About sixty too, a queer kind of comradeship, almost frieud- 

iy, arose between the two rnen. 

In the late autumn the toper was called away from Denver. He did not return till 
Christmas time. 

llie magistrate, in the green-festooned court room, felt kindly;—“ Well, George,’lie 
said to the prisoner, ‘you are here again at last, eh?» 

‘Yes, your honor,’ said old George humbly. 

‘And how many times, George, did you get drunk?’ 

‘I don t like to say, your honor,’ old George faltered, ‘before all these here people!’ 

‘ Well, said the magistrate, ‘write it down.’ 

So George wrote and the paper was passed up to the Magistrate, who looked at it 
and said:— 

‘Ah, well, it’s the Christmas season, and as you only got drunk sixteen times, I’ll let 
you off.’ 

‘Thank you, Judge,’ said old George, as he left the dock ‘You looked at the paper 
upside down, though.’ ” (St, Louis Globe cited in 23 Green Bag 496). 

w __ f , Mr. Jenks, I see that a new law in Alabama prohibits the 

tion°works a ° P 1 ’ selling of liquor within three miles of a church or school-house. 

The Colonel, (from Louisville). That’s a terrible blow to 

Alabama. 

Mr. Jenks. Think so ? 

The Colonel. I should say so. In three years there won’t be a church or school-house 
left in the State .—(Life cited in 4 Green Bag 94‘. 

(29) See Moore on Facts, pp. 1327-1328. 


CHAPTER XXIII 
INSANE WITNESS. 


The evidence of the 
insane. 


“ Though this be madness, yet there’s method in’t,” (Hamlet.) 

“ The world said I was mad. and I said the world was mad.” A lunatic s explanation 
of how he got into the Asylum.) 

Renan, in his life of Jesus, having in mind, perhaps, Pascal’s 

Genius and insanity phras ®’ “ extreme min <i close to extreme insanity,” 

says: “ The fool stands side by side. . . with the 

inspired man, only the fool never succeeds. It has never yet been given 

to insanity to influence seriously the progress of humanity.” 1 Accord¬ 
ing to Nisbet, genius and insanity are “ but different phases of a 
morbid susceptibility of, or a want of balance in, the cerebro-spinal 
system.* Whenever an individual produces works of extraordinary 
quality or value to society, we shall call him a genius, and reward him as 
such; whenever his works are valueless or destructive, and he himself is 
unable to maintain himself in society according to the standards of group, 
we shall call him insane and treat him accordingly. 2 

The general rule is that a lunatic or a person affected with insanity 

is admissible as a witness, if he have sufficient un¬ 
derstanding to apprehend the obligation of an oath, 
and to be capable of giving a correct account of the 
matters which he has seen or heard in reference to 
the questions at issue, and whether he has that 
u nderstanding is a question to b e determined by the court, upon exami- 

9 1 as , 0 o a 1 nd Comment cited in 17 Cr. L. J. 25. “ " — 

( 4 ) Ibul 28. 

CU.OU* and ° ne St - the ridi- 

an i^ot d ^inibecne 0 , SC luriat]c, ai or < suSferer ll fro < m^^nsanit 3 y n is V not*a 

guilty of a crime, said the^mi^ * “<«“«tad 

His mental disease may be of such a quality as to make nniiiQt ♦»,« • e 

criminal motive in a given case. This is for the iurv toTav Th« ' nfe 1 ren ce of a 

cases which fall within the classification known as the bord/r'line h 1'®°“ ty les . ln the 

mental disease of such quality that it wouldno?beu„justWuntah him TorT^ 'Tf 

On the other hand, it may be such that he should not be punished The / Jv f S f deed - 
convict or acquit suffices for that dilemma. punished. ihe right of a jury to 

irresIonsi n br e He a l iS re n g 0 ard 0 e D d g by 5^ d ^ h * m0 t “- f^ , f ° r that "»*>„ 

with a mental disease of one kind or another which has DreventpH^ 1 ^ 1 ^ lin .! as affllctetl 

impaired later, his ability to regulate his conduct The molhii ,m fl i 0rn the outset, or 
intent as well as the man who is well. contiuct - 1 be mentally sick man may have 

Uon., which, though not a defence, m/y’ttX ££ JSEHj ^ 

Vol. 11—28 


Admissibility, 


Criminal RpBponfcibihty of 
lunatics 
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nation of the party himself, and any competent witnesses who oan speak 
to the nature and extent of his insanity. 8 Persons who are affeoted to 
such an extent that it is expedient to place them in insane hospitals or 
under guardianship often possess sufficient knowledge of events that 
took place in their presence to make them useful and trustworthy as 
witnesses. 4 

“ Tl10 books are full of cases where persons showing mental derange¬ 
ment on some subjects evince high degree of intelligence and wisdom 
on others. The existence of partial insanity does not unfit individuals so 
affected for the transaction of business on all subjects, nor from giving 

a perfectly accurate and lucid statement of what they have seen or 
heard.” 5 

The force of all human testimony depends as much upon the ability 
of the witness to observe the facts correctly as upon his disposition 
to describe them honestly, and if the mind of the witness is in such a con- 
dition that it cannot accurately observe passing events, and if erroneous 
impressions are thereby made upon the tablet of the memory, his story 
will make but a feeble impression upon the hearer, though it be told 
with the greatest apparent sincerity, " A man may have many delu¬ 
sions, and yet be capable of narrating facts truly, and the existence of 
such delusions on his part at the time of the occurrences which he is 
called upon to relate goes to his credit and not to his competency, when 
he is of sound mind at the time he is called upon to testify. But great 
doubt must necessarily attach itself to the testimony of persons who, 

having recovered from a state of insanity, seek to testify to facts occur- 
ring during its existence. 7 


Referring to (he subject of insane witnesses, a competent writer in the 
Insane witnesses. course of an article in the American Law Review 

.. . , sa y s Th o proper rule would seem to be that if 

the judge, on an examination of a witness who is alleged to be insane, 
discovers that his insanity has progressed so far as to make him utterly 
devoid of memory and understanding, he ought to reject him ; but on the 
ot ei an , i he is meiely the victim of an hallucination, on one or more 
subjects, not connected with the matter on trial, he ought to be received 
as a witness, subject, of course, to cross-examination for the purpose of 
disclosing the extent and character of his mental deficiency, and his 

Illustrative case. credibility ought to be left to tho jury. A curious 

lesson on this subject is read in the reception of the 
testimony of two lunatics, in a case recently tried in the city of New 

York, before Judge Cowing and a jury, in which the people prosecuted 
one Jesse R . Davis, a nurs e, charged w ith killing Louis Hilliard, an in- 

(3) District of Columbia v. Armes, 107 V. S. 519, 521. ~ ~ ~ 

(4) Kendall v. May, 10 Allen (Mass) 64. 

(5) District of Columbia v. Armes. 107 V. ?. 519 , 5 - 31 , 

( 6 ) Holcomb r. Holcomb, 28 Conn. 1 77, 181. 

(7) Sarbacb v, Jones. 20 Kan 497, 500, 


Illustrative case. 
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sane patient, at Bellevue Hospital, One of these 
Bellevue Hospital case insane pat i e nts had told three different stories of the 

occurrences in the insane pavilion, consisting of maltreatment of Hilliard, 
who, as was alleged, had died from the effects of it. But he insisted that 
what he had testified to before the coroner was pretty near the truth. The 
demeanor of the insane men and their testimony seemed to impress the 
jury. None of their statements was shaken on cross-examination, though 
their answers sometimes provoked laughter in the audience, in which the 
jury joined,—so much so that the judge was obliged to threaten to exclude 
from the court room persons who laughed. Subsequently, the judge him¬ 
self was forced to smile at an unexpected reply of one of the insane 
witnesses. The insane man, on the other hand, did not try to be witty at 
the expense of the cross-examining lawyer but answered his questions 
seriously, and, it is added, literally. One of the witnesses, according to 
medical expert testimony, bad paresis, rendering him forgetful ; and the 
other was merely possessed of the unfounded hallucination that his wife 
was unfaithful to him. It is quite plain that tlic former of these witness¬ 
es was a dangerous one ; while the hallucination of the other might not 
affect his credibility at all. The witness who merely suffered from the 
hallucination gave his testimony with considerable directness, though 
there were some queer things in it. The deceased had not got up until 
late on the morning of the killing, owing to the “ licking ” which he had 
received the night before, and the application of “ some around his 
neck.” The witness had seen the deceased beaten to unconsciousness, 
strapped up and taken to the bathroom, and told how he had been brought 
out from the bathroom still unconscious and still strappad up. Then 
standing with his arms pressed to his sides, he showed how the deceased 
had been stood on his feet, and how he had been allowed to fall over and 
backward (while still strapped up, we assume.) Then the witness said 
that he himself was sent to bed and could not sleep. He saw Dr. Mooro 
come “ flitting, hurrying, running ” to the room to which the deceased 
had been taken, and later on, saw two men emerge from it with a stretcher 
over which was a black cloth. Then the cross-examining counsel began 
upon the witness as follows :— 


Q—How do you know the “ bone ” in Hilliard’s throat was broken ? 
A.—Because he was choked so. 

Q.—How do you know he had a bone in his throat? A.—Common 
sense ; I’ve got one (and he pointed it out.) 

Q.—Do you read the papers? A.—No. I play cards. 

Q*—What day of the week is this ? A.—This ? We have fish to-day. 
It is Friday. We had fine fish on the corner. 

Q.—Did your wife have you declared insane? A.r-The doctors say so. 
Q. - By whom were you declared insane? A.—Dr. Fitch; he’s paid for it, 
Q.—Are you crazy? A.—1 was pretty disagreeable at home. 
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Q—What made you insane? A.—I decline to answer; it’s my private 
business. 

The witness was finally asked whether he expected to leave the 
hospital after this testimony, and he replied “not until I am cured. I am 
satisfied there, and would not go if the doctor told me to, unless he said 
1 was cured. Chambers, the other lunatic, whose affliction was paresis, 
was then called. He said that he knew that he was crazy, as the result 
of worry and overwork in nursing his wife. He said that he was an 
artist, and worked in stone, and that he was a man of great ability. He 
declared that Hilliard, the deceased, had been pulled to the floor and 
choked with a sheet or towel. He was not allowed to get up again be¬ 
cause he was so strong that he would have “done damage.” The witness 
did not know the name of the nurse who choked the deceased He said 
that he saw him in court. He was then told to leave the stand and point 
hmi out ^ whereupon he walked over in front of the defendant and said 
qmetly: That s the man.” He testified that the three nurses, including 
the defendant, had held and beaten the deceased. He did not know 
which had hit and which had held him, a s he could not distinguish very 
well, because of the rapidity of their movements. None of them kicked, 
though, but nevertheless he said it was frightful. “ I am telling the 
truth,’ He saw the deceased taken to the bathroom, and heard the noise 

of the water of the shower bath. Later on he saw them carry him across 
the ward on a stretcher. 

It seems impossible to conclude that this testimony was valueless. 

No wonder that the jury were impressed with it. Nevertheless, they 
acquitted the prisoner,” 


(8) “ It seems to have been a miscarriage of Justice” says a writer in 35 American 
LawReview pages, 76,>’-65. 

eol. Charles Spencer some years ago had to defend one Marshall, charged with larceDy 

Successful fetenin*' of gainst whom .there was very strong evidence. Before the trial 
Insanity, " Spencer went to his client and told him that his only chance 

, , was the plea of insanity and advised him to play the lunatic and 

to answer all questions put to him with the word “Spoons.” 

The day of the trial came; and Marshall took his place in the dock, pale, haggard, 
and wild-looking. 

“ Guilty or not guilty?” asked the clerk. 

“ Spoons!” drawled the prisoner, with a blank stare. 

“ Come plead guilty or not guilty,” the clerk responded. 

“Spoons!” was the reply. 

“Prisoner, will you answer the question put to you?” 

“Spoons!” he bawled. 

At this point the counsel for the prisoner interfered, and told the court that the pri¬ 
soner was insane, and not responsible for his actions, etc. 

“Do you understand what is said?”asked the judge of the prisoner. 

“Spoons!” was the reply. 

The judge discharged him, as he was evidently insane. 

Spencer congratulated him .upon his escape, and suggested it would be a good idea to 
pay him. His client stared, and moved away with the simple remark, “Spoons!” 



CHAPTER XXIV 

BANKRUPT AS A WITNESS 

“ Ap. My poverty, but not my will, consents, 

Rom, I pay thy poverty, and not thy will.” ( Romeo awl Juliet.) 

“This mournful truth is everywhere confess’d, 

Slow rises worth, by poverty depress’d.” {Dr. Johnson.) 

To hurt the credit of a witness, he is, in his cross-examination, often 
asked, whether he has not been a bankrupt, or asked some other ques¬ 
tion, from which it is hoped to draw from him a confession, that his 
pecuniary affairs are in a decayed or decaying state. Questions of this 
kind evidently imply, that an impoverished man is open to corruption and 
dishonesty; and a wish, besides, that, in weighing the credit of the witness 
the jury may conclude him to have been corrupted to forswear himself. 

This is an old grievance, which poverty is exposed to. At Rome, 
however honest a witness might be, however awful the oath administered 
to him, the contents of his purse determined the weight of his evidence:_ 

Produce a witness of unblemished life, 

Holy as Numa, or as Numa’s wife, 

Or him, who bid the unhallowed flames retire, 

And snatched the trembling goddess from the fire, 

The question is not put, how far extends 
His piety, but what he yearly spends: 

Quick to the business; how he lives, and eats; 

How largely gives; how splendidly he treats; 

How many thousand acres feed his sheep. 

What are his rents? what servants docs he keep? 

The account is soon cast up; the judges rate 
Our credit in the court by our estate. 

Swear by our gods, or those the Greeks adore, 

Thou art as sure forsworn, as thou art poor; 

The poor must gain their bread by perjury 
And ev’n the gods, that other means deny, 

In conscience must absolve them, when they lie” r 

A suggestion (hat a witness will give dishonest evidence because he 
is in pecuniary difficulties, ought to be one of the most futile attempts to 
destroy his credit. Besides being very illiberal and even base, it is most 
illegal, there is no natural alliance between bankruptcy and impiety 
between decayed fortune and perjury. Bankruptcy often, as all men know! 
springs from other traders’ failures, or is the effect of fair, although it 
, . . . . , ma f be imprudent, competition or speculation in 

tune is not a bankrupt business. And it is every day seen, that a bankrupt 
in conscience. in fortune is not a bankrupt in conscience. J 

(1) Juvenal’s Satires iii, 137 (Translation by Dryden). --- 

(2) Ram on Facts p. 179. 



222 


CKOSS-EXAMINATION OP WITNESSES 


[CH. XXIV 


Nevertheless it is a common belief in the world’s estimation and 
even in that of courts, that a man in needy circumstances is liable 
to be purchased, and could for profit be induced to say ‘black is 
white and white is black’; and the testimonies of a poor man is often 
considered as of no weight placed against that of his powerful and high 
placed opponent, who triumphantly retorts in Shakespeare’s forceful 
language, in these words. 

“Who will believe thee 

Ivly vouch against you and my place in the state 
Will so your accusation weigh 
That you shall stifle in your report 
And smell of calumny” 3 


(3) Measure for measure (Shakespere). 


CHAPTER XXV 

SPIES AND DETECTIVES AS WITNESSES. 


Spy as witness. 


Suppose a witness to have baen a spy, one who watches the words 

and actions of others, for the purpose of informing 
and giving evidence against them. What is his testi¬ 
mony worth ? How is his evidence to be weighed ? 

Referring to this subject Ram in his work on “ Facts ” says:—“If this 
man is accidentally, or from previous information or suspicion, desig¬ 
nedly, present during the plotting of some offence, whether against the 
State or Government or individuals ; and from his dislike of the medita¬ 
ted conspiracy, and to further the ends of justice he conscientiously re¬ 
mains to learn the views and secrets of the associates in the plot, with 
the fixed design to stop and counteract it, or, if unable to do this at least 
to aid in punishing the conspirators ; this conduct may be justifiable, 
both legally and morally : and it will follow that if to convict the parties 
to the plot he gives his evidence against them, the mere character of spy 
ought not to prejudice, or stain the credit of the witness. To this man 
no guilt of the plotted offence attaches. 


Another description of spy may be a man, who has undesignedly 
been present at a plot, and by the inducement or example of others, been 
tempted to join it; or a man who has been even one of the original 
framers of the plot; and either of these men, whether from seeing that 
the proceedings may lead him further than he intended, or from some 
quarrel with his companions, or from repentance or other cause, may 
secretly and unknown to the others withdraw from the confederacy, and 
from that time resolve to watch their proceedings with the view to be a 
witness against them ; and with this intent to continue to attend at their 
meetings and take notes of or carry away in his memory, what he sees 

and hears. This man stops short in his career of guilt as a conspirator 
before it is perfected. 


But as all kinds of spies, meditating to inform, are naturally in some 
degree disliked, there is no doubt in each of the men before.mentioned, 
a something, which affects and endangers his credit. Yet it need not 

meitherofthoseinstancesutterlydestroy.it. For it is plain, the man 

has had the very best opportunity of seeing and hearing what was done 
and said by his associates. And to what extent his credit is hurt, and 
how far he is to be believed may be learnt from considering, whether the 
different parts of his story are consistent with each other, whether he is 
contradicted in any material fact by other witnesses, and whether there 
is a probability of truth in what he says. If his story is consistent, if he 
is not contradicted in any material fact, and a fortiori if he is confirmed 
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in material facts, by other witnesses, and if probability supports his story 
it may be right to believe him. And although, in the course of his ex¬ 
amination, there is some hesitation or confusion in his answers, shame 
in bis countenance, or embarrassment in his demeanour, yet it should be 
recollected that, excepting the shame, each of the other defects is often 
seen in the most honest and honourable witness ; each is the natural, and 

often the inevitable, fruit of the wily and ensnaring questions put to the 
witness by a skilful adverse interrogator. And the shame itself is a 
token favourable to the witness as inasmuch as it shows he feels himself 
degraded by the character he bears of a spy ; and to be void of all ap¬ 
pearance of shame would argue a want of self-respect under an imputa¬ 
tion of dishonour.” 1 

On the trial of Hardy for high treason in 1791 Lynam, one of the 

Illustrative Cases. witnesses for the Crown, gave in evidence that he 

was a member of the London Corresponding Society ? 
and was a delegate of one of its divisions ; that he attended at many of 

Hardy’s trial. mee Lngs of the delegates, and, as was the prac¬ 

tice of other delegates, he, as one of them, took down 
in wiiting much that was said and done there, for the purpose of com¬ 
municating what had been transacted at the meeting of delegates to his 
division of the society; and, while still a delegate and attending the 
meetings, he on consulting with a friend, made by his advice reports 
from time to time of the society’s proceedings, not to a Magistrate, but to 
a person, to whom through his friend he was recommended to give the 
information ; such reports being copies of the reports he made to his divi¬ 
sion of the society ; what he saw and heard was taken down, both to be 
reported as a delegate, and for the purpose of giving information to the 
person, to whom he had been recommended to give it. Erskine, in his 
defence of Hardy, stigmatized Lynam as a spy, charged the evidence 
with inconsistency, and objected to it, that part was from notes, and part 
from recollection; and that the witness had not in his notes taken down 
the words he heard, but only the substance of them; the impassioned 
advocate exclaiming, Oh! excellent evidence! The substance of words 
taken down by a spy, and supplied, when defective, by his memory. But 
I must not call him a spy; for it seems he took them bona fide as a 
delegate, and yet bona fide as an informer; what a happy combination of 
fidelity! faithful to serve, and faithful to betray.” 

On the same witness s evidence, Lord Chief Justice Eyre, in sum¬ 
ming up to the jury, made these remarks. “It has been a fatiguing work 
to go thiough these broken accounts of the transactions of the 
society from this man’s notes, and the accounts must necessarily 
be somewhat imperfect; but upon the whole they carry with them very 
great marks of authenticity; and with respect to those facts, which can be 
(1) Ramon Facts, 171-179. 
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clearly connected from them, they seem to be weightily proved; and 
I cannot imagine that the evidence of this man is shaken in any 
particular whatever, from the mere circumstances of a man, other¬ 
wise of credit, choosing to give information of proceedings, which he 
conceived to be dangerous to the constitution of the country; to say 
that this is to affect his credit, is not a thing to be asserted in a 
court of justice, nor fit to be encouraged by a jury. Whenever men of this 
description give evidence, and they give their evidence in a way which is 
fairly open to observation, the circumstance of their coming to give 
their evidence in this manner will have its weight; but if their evidence, 
in other respects is uniformly consistent and probable, and is not im¬ 
peached, it is not enough to say, that this man went into this society, on 
purpose to inform the magistrate of what was passing. It is extremely 
necessary that it should be done; it is the duty of magistrates to watch 
over the public peace, if anything material is going forward, by which the 
public peace of the country may be affected; it is the duty of the magis* 
trate to use all proper means to bring these proceedings to light, in order 

that they may be brought to the test of the law; and he would be criminal 
if he did not use those means. 

On the trial of Colonel Despard for high treason in 1803, during the 

Trial Of Colonel Des- ™ itness * Windsor, had been considered, both 

pard. by Orown and the prisoner, as an accomplice 

with Despard. What Windsor had done was this,— 
He on invitation by one of the conspirators joined in the plot, and im¬ 
mediately communicated the object of it to a person of the name of 
Bownas, from whom he received advice as to his future conduct; and on 
that advice he attended several meetings of the conspirators, and ulti¬ 
mately offered himself as a witness against them, and disclosed to cer¬ 
tain magistrates the whole extent of the treason. Lord Ellenborough in 
his summing up to the jury, distinguished Windsor from an accomplice; 
and the character his lordship attributed to him answers the description 
of a spy; and he thus cautions the jury about their reception of the evi¬ 
dence of a witness of this nature: “There is a class of persons, which 

cannot properly be considered as coming within the description, or as 
parlaking of the criminal contamination of accomplices; I mean, persons 
entering into communication with the conspirators, with an original 
purpose of discovering their secret designs, and disclosing them for 
the benefit of the public. The existence of such original purpose on 
their part is best evinced by a conduct, which precludes them from 
ever wavering in or swerving from the discharge of their duty, if 
they might otherwise be disposed so to do as in the case of Windsor, who 
bound himself to his duty by an early communication to Bownas, and 
received from him directions, as to the steps which he should afterwards 
pursue. If h e en tered into and cont inued in th e apparent prosecution of 

t'2-8) Trial of Hardy (taken by Gurney), Vol, III, pp. 12, 289; Vol. [V p738. 

Vol. 11—29 
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the purposes of the conspiracy, with this view and object, he is notan 
accomplice : although, perhaps a great degree of objection or disfavour 
may attach to him on other grounds ; for certainly no person of very 
delicate feelings (however necessary it may be in some cases) would 
choose to go on from day today, apparently forwarding the purpose of a 
conspiracy, in order that he might afterwards disclose it and bring the 
parties concerned in it to justice ; but still, whatever may be the merit or 
demerit of this species of conduct on other grounds, it is not, taking the 
fact as Windsor has stated it, the case of an accomplice.** And at the 
close of his summing up, Lord Ellenborough told the jury,—“ If Windsor 
entered into this scheme, with the original purpose of making a timely 
discovery of the mischief—and that he did so, his uncompelled discove- 
ries appear very strongly to indicate—I say he is not strictly an accom" 
plice, though the concern he had in the business, in continuing so long, 
and mixing so intimately in and forwarding with so much apparent good 
will and alacrity, the objects of the conspiracy, certainly exhibit him to 
you, as a person of no very delicate character and feelings. And if the 
testimony he gives had not been materially confirmed, as it has been and 
if his general credibility as a witness upon oath had also been impeached 
with effect ; I should certainly have advised you to pause upon the testi¬ 
mony of this witness, and to think well of the degree of credit you ought 
to give it, before you believed it.” 4 

Most persons will admit, that a magistrate, in the exercise of his 

duty to watch over the public peace, may, with 

by GovernmentCice- ^ onour *° himself, employ a spy upon the actions of 
ro’a observations. conspirators against the State. Cicero told Cati¬ 


line to his face, that at home and abroad, by day and 
night, he was beset by spies : — 

So long as there shall be any one, who shall think you ought to live, 
you shall live ; but live as you do now, surrounded by my emissaries, re¬ 
solved you shall do nothing to injure the State. The eyes and ears of 
many, without your perceiving it, shall continue to follow and watch you. 
And what do you now any longer expect, Catiline, since neither the dark¬ 
ness of night can veil your open-air assemblies, nor the walls of a house 
confine the voices of your conspiracy ? . . . There is nothing you plot, 

nothing you do, nothing you think of, that I not only do not hear, but 
even do not see, and clearly understand . 5 * 6 


In such a case, the welfare, perhaps the safety, of the State justifies 
the magistrate and with him his instrument, the spy: the unsullied 
honour of the former purifies the function of the latter. 

Testimony of an officer of a society organized for the purpose of 
aiding in the enforcement of the law and the suppression of crime, wifch- 
out per sonal ends to serve, is not open to the strictures that might be 


(4) Trial of Despard taken by Gurney, pp. CO, 213, 25s. 

(5) Cicero, Orat. in Catil. I, 2, 3. 
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made upon the testimony of private detectives, employed and paid by an 
individual who, for some personal reason, wishes to show that another 
has been guilty of an offence.” 7 

Excise agents testifying to the illegal sale of liquor to themselves 

Excise agents. “ are not to be ran S ed in the same category of per- 

sons hired to procure evidence, nor even as detec¬ 
tives.’’ 8 “Where the testimony of special agents is wholly uncontradic- 
ted, and it is reasonable and probable, it is sufficient in a civil action 
upon which to directa verdict in accordance therewith. Where their 
testimony is contradicted, or it is unreasonable or improbable, the weight 
to be given to such testimony must be left to the jury,’ 1 9 

“Special agents are public officers engaged in the performance of 
duties prescribed by statute, and should not be treated by the courts or 
juries as private detectives, or with the suspicion that is associated with 
mere spotters, paid informers, and those that are given compensation de¬ 
pendent upon certain results being obtained. Neither should the relation of 
special agents to the case in which they are witnesses be wholly with¬ 
drawn from the consideration of the jury. Where a special agent whose 
duty it is to discover and establish the commission of crime procures the 
sale of liquor to himself at a prohibited time for the purpose and with the 
intent of making a report of such violation to the commissioner of excise, 
and, thereafter, upon such report an action or proceeding i. s brought 
which depends for its successful termination upon the testimony of such 
agent, it is possible that the agent may become somewhat partisan or 
biased in favor of the plaintiff and against the defendant to such an extent 
that consciously or unconsciously ho will exaggerate the evidence 
against the accused and disregard or overlook the evidence that 
would tend in his favor. Whilo the success or failure of a particular 

action or proceeding does not affect the compensation to be paid to a 
special agent, yet special agents, like other employees, arc desirous of 

obtaining and retaining the good opinion of their employer or' superior 

officer and of making a record for ability and efficiency. The retention by 

special agents of their positions doubtless depends in a large degree upon 

the opinion which the commissioner of excise entertains of them and of 
the work performed by them.” 10 

It is not to be presumed that a witness is unworthy of credit becauso 
he is an informer testifying on behalf of the government in an action to 
recover penalties, and for the sake of a share therein. At the same time 
the pursuit is not free from opportunity and temptation to exaggerate, 
and even fabricate, to secure money or success or to gratify a grudge u ' 

. (7) People v. Roosevelt, 2 N. Y. App. Div. 498, 37 N. Y. Supp. 1083. 

(8) Cullinan v. Rorphuro, 93 N. Y. App. Div. 200. 

(9) Cullinan v. Furthinan, 187 N. Y. 160 (165). 

(10) Ibid per Chase, J. 

(11) U. S. v. Brown, Deady(U. S.) 566, 24 Fed. Cas. No. 14,662 at p, 1250. 
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His testimony against a party should not be discredited if the party is 
able to testify in contradiction, but chooses not to do so. 13 

Sir Cresswell Cress we 11 sharply differentiated police officers from pri- 
vate detectives upon the consideration that the former are employed in a 
government establishment, are responsible to an official superior, and have 
no pecuniary interest in the result of their investigations beyond the 
wages they receive for the occupation that they follow. 13 On the other 
hand, speaking of criminal cases in which officers are important witnesses 

withnnff 0 r y Sa /n ; N ° T e Can have had much t0 d0 with such trials 
without feeling that unusual care and caution is necessary in the exami- 

nation and sifting of their evidence, in order to guard against a natural 

tendency to allow the facts to be colored by their prepossessions especi- 

ally in the case of those they have themselves arrested or accused.” 14 

Svery judge who is much accustomed to preside in criminal trials is 
aware that the testimony of informers, detectives, and other persons em¬ 
ployed in hunting up testimony in a criminal case, should be criticised 

more carefully than that given by witnesses who are wholly disinterested 
because of the natural and unavoidable tendency and bias of the mind of 
such persons to construe everything as evidence against the accused, and 

disregard everything which does not tend to support their preconceived 
opinions of the matter in which they are engaged. 11 

Speaking of the testimony of a detective to a confession obtained by 
him from an alleged criminal, the latter not suspecting that the witness 
was a detective, Chief Justice Maxwell of Nebraska-said: “A man who will 
deliberately ingratiate himself into the confidence of another, for the 
purpose of betraying that confidence, and while with words of friendship 
upon his lips seeks by every means in his power to obtain an admission 
which can be tortured into a confession of guilt which he may blazon to 
the world as a means to accomplish the downfall of one for whom he 
professes great friendship, cannot be possessed of a very high sense of 
honor or of moral obligation. Hence the law looks with suspicion on the 
testimony of such witnesses, and the jury should be specially instructed 
that, in weighing their testimony, greater care is to be exercised than in 
the case of witnesses wholly disinterested. 10 

The other kind of spy, the mercenary one, employed, not for public 

but for private, purposes; the man who will haunt 
society, treacherously insinuate himself into the 
confidence of otheis, listen at doors or thin partitions or any way play 
the eaves-dropper, peep through key-holes, climb ladders to look in at 
windows. These men are much to be feared. 

(12) The Sarah B. Harris, 1 Haslc, (U. S.) 52. 

(13) Sopwith v. Sopwith, 4, Sw. & Tr. 243. 

(14) People v. Knapp, 42 Mich. 267, 270, 3 N.W. Pep. 927. 

(15) Preuit v. People, 5 Neb. 377, 383—394 per Lake, C. J. 

(16) Heldt v. State, 20 Neb. 492, 497, N. W. Pep. 626,628. 


Private detectives. 
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‘ They search the secrets of the house, and so 

Are worshipped there, and feared for what they know.’ 1 ? 

Men of this description were those whom Tacitus mentions, and who 
in conspiring the death of Sabinus, contrived a way by which others, 
intended to be witnesses against him might overhear a conversation 
between him and the conspirators. 

“The conspirators held it necessary, that the conversation of Sabinus 
should be heard by more than one. A place for this purpose, secure and 
solitary, was to be chosen. To listen behind doors were to hazard a dis¬ 
covery; they might be seen, or overheard, or some trifling accident might 
give the alarm. The scene of action at length was fixed. They chose 
the cavity between the roof of the house and the ceiling of the room. In 
that vile lurking hole, with an execrable design, three Roman senators 
lay concealed, their ears applied to chinks and crannies, listening to 
conversation, and by fraud collecting evidence.’’ 13 

A spy of this kind will do all this or more for lucre’s sake; on hire 
before hand; for money paid down, or promised before he begins his work. 
This man’s testimony is hardly to be believed under any strength or ful¬ 
ness of consistency in his story, or probability in it; and any attempt at 
corroboration of it by others will demand a severe scrutiny. His bargain 
for such kind of service and reward is a proof of the man’s coarse feel¬ 
ings, and unscrupulous mind. And the reward, either in hand or expected, 
must, to such a person, be not only a strong inducement to engage in the 
work, but also a temptation to give an ample measure of service to his 
employer, and so incline the hireling to see and hear more than realities, 
to indulge in fancy, and to enlarge, distort, and colour whatever for his 

purposes may require this treatment: “I scarce would take your evi¬ 
dence on oath.” Tu 


To a spy of this description arc applicable these observations of 

Addisons obser- ****?* ^ Wh ° is C *I ,able ° f S0 “famous 

vations. a CiUlln K as that of a spy, is not very much to be 

relied upon. He can have no great ties of honour, or 
checks of conscience to restrain him in those covert evidences, whore 'the 
person accused has no opportunity of vindicating himself. He will be 
more industrious to carry that which is grateful, than that which is true. 
Ihere will be no occasion for him, if he does not hear and see things 
worth discovery ; so that he naturally inflames every word and circuit, 
stance, aggravates what is faulty, perverts what is good, and misrepre¬ 
sents what is indifferent. Nor is it to be doubted, but that such ignomini- 
ous wretches let their private passions into their clandestine informations 

and often wreak their particular spite and malice against the person 
whom they are set to watch-’’ 20 1 

(J7) Juvenal, iii, 113 translated by Dryden. —■ 

iln! t ac * tUs .’ ' v - ^ (Murphy's translation). 

Son! J \ U /.^ na . V ' 5 ‘ ( Gi tf° rd ’s translation). 

UO) Addison s Spectator, No. 44'J. 
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Evelyn, who was present at the trial of Lord Stafford, and heard the 
Evelyn’s remarks on ev idence of Titus Oates against him, has made in 

Oat e r in'Lor°d f Star! Ms f °! l0wing observations on the worthless- 

ford’s trial. ness °* testimony of this witness, who was a spy 

on the Papists 1 “One thing my (Lord Stafford) said 

as to Oates, which I confess did exceedingly affect me; that a person who, 

chmng his depositions, should so vauntingly brasr, that tho’ he went over 
to the Church of Rome, yet he was Fever a Papist, nor of their religion, 
all the time that ho seemed to apostatize from the protestant but 
only as a spy; tho’ he confessed he took their sacrament, worshipped 
images, went through all their oaths and discipline of their proselytes, 
swearing secrecy and to be faithful but with intent to come over again 
and betray them; that such an hypocrite, that had so deeply prevaricated, 

a ® eVen tu ™ idolater (for so we of the Church of England termed it), 
attesting Cod so solemnly that he was entirely theirs and devoted to their 

interest, and consequently (as he pretended) trusted ; I say that the 

witness of such a profligate wretch should bo admitted against the life 

a pe.r, this, my Loid fS (afford) looked upon as a monstrous thing, and 

such as must needs redound to the dishonour of our religion and nation. 

And verily 1 am of his Lordship’s opinion; such a man’s testimony should 
not be taken against the life of a do*r.” al 

Referring to this subject Harris has the following “The Private 

Ih e private detec- DeUctivc belongs properly to the class of Professional 
tive - witnesses. And here, it should be remembered that 

tne value of this witness’s testimony will be in exact 
proportion to the estimate the jury form of his character. If it is un- 

impeachable for disinterestedness, so much is it the more difficult to deal 
within cross-examination; but if the witness is one who i s constantly 
giving evidence as a part of his professional duties, it will be somewhat 
c iscreditcd. What is always being done, sometimes gets done mechani- 
cally and without any menial influence.” 22 

On the trial of an indictment for burglary, a witness testified that, 
aving been delegated by his employer to watch tho premises, he had 

concealed himsclt under a house, and, while there, he saw the defendant 
t and mg at the door of the neighbouring building which had been broken 
about the time the offence must have been committed. Under the cross- 
examination the witness was made to locate himself precisely at a cer¬ 
tain pillar suppoiting the house. A reputable man was slyly procured to 
put himself in the place and he returned in time to prove for the defend- 

\2l) Evelyn’s Diary (6 Dec. 1680), Vol. I., p 49?, ed. 1818. 

. rns .-Hints on Advocacy, 12th Ed. p. 1;0. 

“ it is Dot right in a question to a witness, to address him by, or to apply to him, a 

Calllnc a witness a *ai«v* 5 ame ’ W ^ 11C J 3 ’ a common acceptance of it implies dishonour or 

disgrace. In a question to him, it is not right, aDd as it would 

n 4 i .-ir rj SCe ^ not * avv / u }> to call him a spy, a character commonly of bad 

the win,° n if i ° Harc T.V ( ? Iie of questions put by Erskine in cross-examining 
the witness Alexander was,— Ibcuin plain English you went there (a meeting of the 
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ant that one in such a position could not possibly see the door in ques¬ 
tion. This testimony destroyed the credit of the state witness .” 2 ’’ 1 

Loudon Corresponding Society) as a spy; did you not?*’ This question passed without 
observation; but later in the trial, when Erskine applied the same reproachful word to 
another witness, Sanderson, the expression was thus objected to;— 

“Erskine:—What date have you taken, good Mr. Spy? 

Lord Chief Justice Eyre:—These observations are more proper, when you come to 
address the jury, 

Mr. Attorney General (Sir John Scott):—Really that is not a proper way to examine 
witnesses. Lord Holt held strong language to such sort of an address from nVounsel to a 
witness, who avowed himself a spy.” (Il irdv’s Trial) taken by Gurney, (Vol. I I., p 335 ) 

On the late trial of Bernard, part of the cross examination by Mr. Edwin’James of 
the witness Rogers, of the detective police, raised the following discussion on applying the 
term spy to witness during his examination:— ' * 

“Mr. James.—Did you go there as a spy? 

Rogers.—I went by the direction of the 
meeting there. 

Mr. James.—What did you go there for? 

Rogers.—To take notes of who were there, and what was said. 


Commissioners of Police to attend a public 


» • • • • 

Mr. James.—You went there as a spy, didn’t you? 

The Attorney General.-It would be fairer for the witness, as well as to those who 
sent him, if you were to ask what his instructions were. 

Mr. James.—Well, what were your instructions? 

• • • a • 

Did you go as a spy? 

The Chief Justice (Lord Campbell).-You had better get the facts from him and von 
can draw any inference you please. ’ * v u 

*I aine S' R is a plain English question, and I submit that I may ask it 
I he Attorney General objected to it. 

Mr James.— 1 he same question has been before, as your lordships know, in State 
trials. 1 contend 1 am entitled to put the question, Did you go there as a spv? 

regularlform^ Bar0n ~ Ifan Ejection be taken, the point had better bo discussed in 
The attorney General.—I submit that my learned friend has no right to put a cues 

tion, the affirmative answer to which would bestow an.opprobrious name u .on he wit' 

ness, and upon those who instructed him. My learned friend has a right to innuire , imUelv 
into all that the witness has done or said. J numueiy 

Ihe Lord Chief Justice:—And into all the directions he received. 

The Attorney General.—I was going to add, and into ali and every direction th-w 
received. But I conceive that he has no right whatever to put a question tint mi r 3 
his own description of something, that may or may not have taken place IsubmRHfP 
quesUon is altogether irregular, and contrary to the law and practice of the court, * 

nilft JameS T", c ?? ten , < ) tJ ? at Iam entitled to put this question. On Hardy’s trial tha 

question was put by Mr. Erskine in these terms,—‘1 hen, in plain English you wen 

as a spy?’ and it was not objected to. b ’ you went tfa ere 

The Lord Chief Justice —Then there was no decision. 

i , . J , ames — 1 do D °t say that there was a decision, but that trial was i 

by the highest authorities. That question was not objected to by the then ml 6r 
General, and no remark was made upon it by the judges. y % ° U Attorney 

Ihe Chief Baron. —But on the present occasion the question is obiectod to nnu 
are called upon to deride the point. objected to, and we 

Mr. James.—I submit that I am entitled to put the Question Thn 
decline to answer it if he pleases;—that is another matter. ‘ h ncss ma F 


.1 . * . U1MUIOIJ mat it IS irregular—not on the eround that tho ■ 

called on to incriminate him^f, and may refuse to answer; but on the ground tint*hf 
ca led upon to draw an inference from the facts. It will be open to 

nate the witness as a spy hereafter if he think fit; but I am of opinion that h« ‘ 

Uie witness, ‘Now, did you go as a spy?’ He maj? ask und“r what directions^he wem 
what purpose he went, what he did when he was there what report Iip i for 

hos° who employed him; and those facts being ascertained, he.nayapplyt he tem-t 

KS - py ?’ iaI > ot -gufar, and that it cannot he properly 
(23) Ram on Facts, pp. 79-80. 
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Judicial dicta as to “While there may be nothing in the conduct of 

value of the evidence a hired private detective to warrant superlative 

and'iUu'stmivecaseT denuncia ^°n, his testimony should undoubtedly be 

scrutinized with caution, as that of a biased witness,” 
said a Judge of the Federal court of the United States of America. 24 
The acts of a detective may be so devoid of decency, so utterly 
repugnant to all notions of how an honourable man should conduct him¬ 
self,” that a Court will discard his testimony entirely. 25 

When a man sets up as a hired discoverer of supposed delinquencies, 
when the amount of his pay depends upon the extent of his employment, 
and the extent of his employment depends upon the discoveries he is 
able to make, then that man becomes a most dangerous instrument,” said 
Sir Cresswell Cresswell in an opinion frequently quoted. 26 “ The very first 
thing that would occur to such a man, if evidence were not forthcoming, 
would be to make an occasion which should furnish that evidence,” said 
Lord Penzance. 27 

“ Detectives are employed to get evidence, and they always get it, 
many times, however, without any facts whatever to sustain it, which is 
the reason of the suspicion necessarily attaching to that class of testi¬ 
mony.” 2fl 

A person employed for money to discover evidence to establish 
any fact is naturally eager to attain his object,” said Vice-Chancellor 
Van Fleet, ” and whether such be the arrangement in fact or not, he is 
very likely to believe, especially in a case like this, where his employer 
has the deepest interest in his success, that his reward will to a very 
large extent depend upon the success of his efforts. While evidence 
emanating from such a source cannot be rejected as unworthy of credit, 
it is manifest that the security of the citizen and the safe administration 
of justice both demand that the Court shall examine it with the utmost 
caution, and never act upon it until it has been tried by the most vigorous 
tests.” 29 

“In divorce cases on the ground of adultery it has been observed 
that an unfriendly detective witness has the power to give to many acts, 
however innocent of wrong intent, a false coloring of criminality.” 

(24) Hostetter Co. v. Bower, 74, Fed. I\ep. 235. “Professional detectives have, to 
some extent, prepared the complainant’s case; they do not always limit-their labors to a 
mere discovery of the actual facts, but, not infrequently, attempt to make a case.” Per 
curium in Jewett v. Bowman, 29 N. J. Eq. 174, 187. “A surperserviceable detective is 
very apt to discover, in his eagerness to illustrate his fidelity to a self-imposed master, 
what he seeks.” Gorham Mg. Co. v. Emery-Bird Thayer Dry-Goods Co., 92 Fed. Rep. 774, 
777. “I always admire the wonderful boldness of these witnesses and their faith in human 
credulity. They seem to think they can make you believe that special miracles have been 
wrought for the purpose of carrying out their investigations.” (Harris 131) 

(25) In re Parsons 85 Mont. 478. 

(28) Sopwith v. Bopwith, 4 Sw. & Tr. 2l3. 

(27) Gower v. Gower L. R. 2 P. & D. 428, 434. 

(28) Per Van Brunt, P. J,, in Winston v. Winston, 34 N. Y. App. Div., 460, 464, 54 

N. Y; Supp. 298, 301. 

(29) Cane v. Cane, 39, N. .T. Eq. 148, 150. 

(;<0) Brown v. Brown, 63 N. J. Eq. 348, 363. 
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Courts have come to regard the uncorroborated evidence of hired 
detectives in divorce cases as insufficient to break the bonds of matri¬ 
mony, 31 especially where corroborating evidence is available if the 
testimony is true, but is not produced. 32 

One ground of suspicion of the testimony of a detective in a divorce 
suit for adultery is that the witness has a pecuniary interest to create 
situations which will compromise the person he seeks to detect, and to 
bring about or create facts which he unemployed to ascertain, and that his 
compensation is, in a measure, dependent on his success in that regard. 
Where this element of distrust does not exist, and the situation presented 
itself, and he was called on more as a witness than as a professional de¬ 
tective his testimony should be accorded due weight if corroborated by 
the testimony of other witnesses or by circumstances, and if it is consis¬ 
tent and not grossly improbable. 83 

It is certain that the testimony of one who was willing to play the 
spy and eaves-dropper, with the expectation of being able to catch a wife 
in the act of adultery, should be narrowly scanned. “ But then, it is one 
thing to accept in a most guarded manner, evidence that may be adduced, 
and quite another to reject it in toto ,” and such testimony may com¬ 
mand belief when stringent tests tend rather to confirm than to weaken 


The straightforward testimony of disinterested police officers in 
divorce cases is of high value. 3: ’ 

“Employment as a detective is in itself an incentive to an unscrupu¬ 
lous witness to shade his testimony to his employer’s purpose, and must, 

in some degree influence the perceptive powers of one who intends to be 
honest. 30 

“A party’s entire case may be gravely prejudiced by the fact that he 

has employed persons of known unscrupulousness to obtain evidence for 
him.’’ 


The testimony of a detective may however, be satisfactorily corrobora¬ 
ted by other credible evidence. 37 Thus neglect of a party to testify in 
contradiction of a detective, when the facts are within the personal 

knowledge of the party 3s ' 40 or a halting and evasive manner of contradic¬ 
tion, 41 may constitute corroboration. 

Caution in weighing the testimony of paid detectives “must not be 

carried to an extravagant length, for we all know that upon evidence so 


(31) Mooler v. Mooler, 115 N. Y. 465. 

(32) Blake v. Blake, 70, Ill, 618, 622. 

(33) McGrail v. McGrail, 48 N. J. Eq. 532, 22 Atl. Rep. 582, 583 per Green 
(34- Campbell y. Campbell, 22 Grant Ch. (U. S.) 322, 353. 

(35) Schreiber v. Bchreiber, (N.Y. buper, Ct. Gen. T.) 3 Misc. (N. Y ) 4i i 

Bupp. 299. ' * lI » 

(36) Hurtzig v. Hurtzig, 44 N. J. Eq. 329. 

(37) Moller v. Moller, 115 N. Y. 466, 22 N. E. Rep, 169. 

(38-40) Winston v. Winston, 165 N.Y- 553, 59 N. E. Rep. 273 
(41) Chapman v Chapman, 129 Ill 386, 390; 21 N. E. Rep. 806 

Vol. 11—30 
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procured the lives of many men formerly depended, and even at this day 
all but life does frequently depend .” 42 

Dr. Lushington said The credit to be given must depend upon the 
character and surround mgs of each witness, and the extent to which he 
is corroborated, either by the testimony of others, or by circumstances, 
or by the inherent probability of the truth of his story .” 43 

In this class of cases, as in others, the testimony of hired detectives 
should be received with caution and carefully scrutinized. 44 But the 
court may properly decline to instruct a jury that it is unsafe to convict 
of illegal liquor selling on the unsupported testimony of one who pur¬ 
chased for the purpose of testifying against the defendant. 4 ‘ 

If men who voluntarily or otherwise become acquainted with the 
secret brothels, gambling and drinking hells with which our cities and 
villages are sometimes overrun, and our neighbours and our children are 
corrupted and ruined, are to lose their character for veracity, and are to 
be denounced as informers and spies, for seeking out and bringing these 
evil practices to light, then are our hopes of protection slight indeed.” 
But if such witnesses are paid for their services, the jury should be in¬ 
structed to take the fact into consideration in determining the credit to 
be given to their testimony. 46 

No safe dependence can be placed upon the testimony of disreput¬ 
able witnesses whose compensation depends upon conviction.” 47 


(42) Ciocci v. Ciocci, 18 Jur. 194, 26 Eng. L & Eq., 604, 613. 

(43) Ibid . 

(44: Carey, v. State, 70 Ohio St. 121. 

(45) State v. Black, 121 N. Car. 578, 28 S. E. Rep. 518. 

(46) People v. Rice, 103 Mich, 350, 61 N. W. Rep. 640- 

(47) State v. Nelson, 13 N. Dak. 122, 99 N. W. Rep. 1077- 





chapter XXVI 

INFANT WITNESS. 


The child is father of the man.” ( Wordsworth.) 

The childhood shows the man, 

As morning shows the day.” ( Milton , Paradise Bccjuincd). 

“ Preferring sense, from chin that’s bare, 

To nonsense thron'd in whiskcr’d hair." (M. Green-) 

Children, said Dr. Watts, “ perceive and forget a hundred things in 

7 he child’s memory. an hour. The brain is so soft, that it receives im¬ 
mediately all impressions, like water or liquid mud, 

and retains scarcely any of them. All the traces, forms, or images! 

which arc drawn there, are immediately effaced or closed up again, as 

though you wrote with your finger on the surface of a river or on a vessel 
of oil.” 1 


Value of a child’s 
evidence. 

tion of their elders.” 


Mr. Train says ‘‘children are proverbially obser¬ 
vant, and make remarkable witnesses, habitually 

noticing details which inevitably escape the atten- 

2 


Dr. Hans Gross 1 ur ' Uross has maf ie some interesting observa- 

observations. tions on this subject: “In one sense the best witnesses 

are children of seven to ten years of age. Love and 
hatred, ambition and hypocrisy, considerations of religion and rank, of 
social position and fortune, are as yet unknown to them; it is impossible 
that preconceived opinions, nervous irritation, or long experience should 
lead them to form erroneous impressions; the mind of the child is but a 
mirror that reflects accurately and clearly what is found before it. These 
are great advantages, accompanied, however, by certain corresponding 
drawbacks I he greatest is that we cannot place ourselves at the point 
of view of the child; it uses indeed the same words as we do, but these 
words convey to it very different ideas. Further, the child perceives 
things differently from grown-up people. The conceptions of magnitude 
great or small; of pace, fast or slow; of beauty and ugliness; of distance’ 
near or far, are quite different in the child’s brain from those in ours—still 
more so when facts are in question. Facts to us perfectly indifferent de 
igbt or terrify the child, and what for us is magnificent or touching does 

ch ldf ™ S -' ^ ar ° ign ° rant ° f impressions Produced on the 

Child s m ,nd. There is yet another difficulty; the horizon of the child 

(1) Cited in Moore p. 1047. ~ “—-- 

(2) Prisoner at the Bar p. 225. 

’“Children ^ ° f ‘ eD ^‘est defects.” 

“Let his lack of years be no impediment to let him 1-rL- „ 
never knew so young a body with so old a head ."-Shakespeare {M^L^o^Venhe ) 1 1 
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being much narrower than ours, a large number of our perceptions are 
outside the frame within which alone the child can perceive. We know, 
within certain limits, the extent of this frame; we should not, for instance! 
question a child as to how a complicated piece of roguery was committed, 
or how adulterous relations have developed; we know it is ignorant of 
such things. But in many directions we do not know the exact 
point where its faculty of observation commences or stops. At times we 

cannot explain how it does not understand something or other, while at 

other times we are astonished to see it find its bearings easily among 
matters thought to be well beyond its intelligence. We are as a rule too 
distrustful of the capacity of a child. We have rarely found too much 
expected of it, while we have often discovered that it knew and noted 


Remarks by James 
Ram. 


much more than any one imagined. The same experience occurs to us 
in daily life. How many times do not people speak in its presence of 
things a child is not supposed to understand, only to discover later on 
that it has not only understood very well, but has combined the informa¬ 
tion with other things heard before or after.” 3 

Referring to the evidence of children, James Ram in his work on 
Facts says : When a child is a witness, it will be natural to receive 

its evidence with proper caution. A child may be 
very quick to perceive aright some things which it 
sees or hears ; but, from want of knowledge or ex¬ 
perience, it may perceive imperfectly other things it sees or hears. In 
seeing, it may mistake one thing for another ; and in hearing may mis- 
undeistand words, and for those which it heard may substitute others of 
a very different meaning. And there is danger lest a child should bor¬ 
row somewhat from its imagination or from what it has heard other 
people say, and so amplify facts beyond their just measure. But a child 
is naturally artless, and means to speak the truth. 

It is not however, to be forgotten, that a child is open to be beguiled, 
biased, influenced or intimidated by the false representations, or the 
promises or threats, of designing people. But hesitation, confusion, or 
embarrassment in telling its story may not be the effect of its doubt 
about what it saw or heard, or its wavering between inclination to 
speak truth or falsehood ; but may merely and naturally be the effect of 
timidity or bashfulness or of its not fully understanding the words, or the 
drift, of a question put to it. 

Whenever any one gives evidence upon oath, the knowledge by him 
of the importance it maybe in its consequences to the person, for or 
against whom it is given, is, in addition to the sanctity of the oath, some 
security against his giving false testimony. Of this importance, a child 
may in many cases be a very inadequate judge. 4 


(3) Hans Gross,pp. Ill, 92. 

(4) Ram on Facts pp. 154, 156, 

“A song, a story, a tradition, prattled even on the lips of children, seems to have in 
it more of immorality than marble or bronze.” (31, Ame. Law Rev. 432.) 
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The administering an oath to children was strongly deprecated by 

The child’s oath. Rev. tension Maurice, because it conveys to 

them either no meaning or else every sort of mean¬ 
ing. 5 


“Chief Baron Pollock is reported to have made an admirable re¬ 
mark on one occasion,” said the noted divine, “when a girl who was 
called as a witness showed manifestly that she did not understand any¬ 
thing about oaths or obligations. It was suggested that the case should bo 
postponed till she could obtain the necessary instructions on the subject. 
The Chief Baron suggested that probably the little girl would lose more 
in memory during the interval than she would gain in ethical science. 
Who that knows anything of children will not recognize the sound sense, 
as well as the grave humour, of that observation? I do not know what the 
case before the court was. But suppose there had been an act of house 
breaking, and this child had heard or seen a man come in by the window. 
She had observed perhaps a patch on his eyebrow, or that he had one of 
his front teeth knocked out. Her impression on these points might be 
livelier than that of a grown up person; her story simpler. But while you 
are talking to her about moral obligation, she becomes utterly confused. 
The black patch or the broken tooth loses all its distinctness. So 
you have made a considerable sacrifice of the interests of justice 
in your zeal to test the child’s theory about moral obligation. But, 
if I ventured to speak my own professional language, 1 should 
say there was a heavier injury inflicted on the child herself. 1 
should say that something more sacred than the child’s memory would 
suffer from such treatment. Its conscience would become more 
stupefied if it had never been cultivated, less simple and clear if it had, 
through these hard and premature experiments. A child is not taught by 
wise parents the meaning of kissing a book. It is taught not to lie: 
it is told that God is true and bates lies. If you substitute one kind of 
teaching for the other, when it comes into a court you do not obtain fresh 
protection for its veracity; you lose the protection that you had. There 
is a poem of Mr. Wordsworth’s with the title,‘How children may be taught 
to lie.’ His experience showed him, that if you insist upon knowing the 
reason of a boy’s or girl’s likings or dislikings, the reason will be 
produced; it will be invented on the spot. 1 am afraid the courts have 
found a still more effectual method of securing the same result. If, on 
the other hand, the child has already been taught to lie, if it comes 
primed with lies into the witness-box, your terrors will not frighten it. 
The expectation of the flogging which awaits it at home if it stumbles 
into any wrong confessions will be far more effectual than the apprehen- 


(5) “Ought any person to be excluded from 
gious belief”—A paper read before the juridical 
Society Papers Vol. Ill pp. J03-107. 


giving evidence on the ground of reli- 
frockly by Denison Maurice, Juridical 
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Perjury by children. 


sion of any more distant punishment which may be in reserve for it if it 
does not speak all that it knows.” 6 

Where the improbability that a girl ten years old had wilfully sworn 

to a false accusation of indecent assault against a 
man, rested upon the probable absence of motive, 
like revenge, or blackmail, and the probable lack of wanton wickedness 
and the requisite imagination necessary to concoct such a tale, the 
New York Appellate court said: “And yet there are instances 
of accusations by children of innocent men, charging crimes and 
requiring much cunning and imagination for their fabrication. 
Innocence is an attribute of childhood. But there are countless 
instances of children old beyond their years in crime, in wickedness, 
and in cunning. And in the instant case, the child admitting 
that her parents often punished her for lying, and having related her 
stoiy to her parents under circumstances not free from suspicion of 
motive to devise an excuse for remaining at home, and in view of some 
othei facts, her testimony was held insufficient to sustain a conviction. 7 

James Ram says:—“One further remark must be made on a child’s 
evidence. However humiliating to human nature, however appalling the 
fact may be, true it is, and it must not be lost sight of, that a child, even 
of tender years, is capable, not only of comitting perjury, but the crime, 
than which there is none greater,—murder; as in the instance related by 
Sir Michael Foster, of a boy of ten years of age convicted at Bury 
Assizes in 1748 of murder of a girl about five years old.” 8 

**It must not be forgotten that a child is peculi. 

bimytothe fnflucnce arly ex P 0se ^ to external influences, whether designed 
Of others. or accidental,” says Dr. Gross. “Any one knowing 

that a child is to appear as a witness in a court of 
justice, if he is interested in its statements and has the chance of in¬ 
fluencing it himself, will almost certainly exert that influence. The 
child, as yet devoid of principles, places great faith in the words of 
grown-up people; so if a grown-up person brings influence to bear 
on it, especially some time after the occurrence, the child will 
imagine it has really seen what it has been led to believe. This result 
is obtained with certainty if the man proceeds slowly and by degrees 

vG) Cited in Moore on Facts pp. 1050-51. 

“ A simple child. 

That lightly draws its breath. 

And fcc^s its life in every limb, 

What should it know of death?” Wordsworth (We arc Seven.) 

Examination on the voir dire Q.—Well sir, explain to tho court (be nature of an 
oath. A.—“Suppose I tell a lie, when 1 die there will he heap of trouble forme, and 
before that I would also have plenty of trouble here, for the judge would send me to the 
State prison.” 

Q-—“Humph, suppose you tell the truth, what then?” A.—“Suppose I tell the truth, 
then the judge would send your client into the State prisoD.” 

“The witness,” said the judge blandly, “is clearly qualified. I et him be sworn.” see 
the same cited in 29 M. L. J. 127. 

(7) People v. Donohue, 114 N. Y. App. L>iv. 830, 100 N. Y. Supp. 202 (Per Jenks J). 

(8) Foster, 70. Pain on Facts, 150. 
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The administering an oath to children was strongly deprecated by 

The child’s oath. ^ ev - tension Maurice, because it conveys to 

them either no meaning or else every sort of mean¬ 
ing. 6 


“Chief Baron Pollock is reported to have made an admirable re¬ 
mark on one occasion,” said the noted divine, “when a girl who was 
called as a witness showed manifestly that she did not understand any¬ 
thing about oaths or obligations. It was suggested that the case should bo 
postponed till she could obtain the necessary instructions on the subject. 
The Chief Baron suggested that probably the little girl would lose more 
in memory during the interval than she would gain in ethical science. 
Who that knows anything of children will not recognize the sound sense, 
as well as the grave humour, of that observation? I do not know what the 
case before the court was. But suppose there had been an act of house 
breaking, and this child had heard or seen a man come in by the window. 
She had observed perhaps a patch on his eyebrow, or that he had one of 
his front teeth knocked out. Her impression on these points might be 
livelier than that of a grown-up person; her story simpler. But while you 
are talking to her about moral obligation, she becomes utterly confused. 
The black patch or the broken tooth loses all its distinctness. So 
you have made a considerable sacrifice of the interests of justice 
in your zeal to test the child’s theory about moral obligation. But, 
if I ventured to speak my own professional language, 1 should 
say there was a heavier injury inflicted on the child herself. 1 
should say that something more sacred than the child’s memory would 
suffer from such treatment. Its conscience would become more 
stupefied if it had never been cultivated, less simple and clear if it had, 
through these hard and premature experiments. A child is not taught by 
wise parents the meaning of kissing a book. It is taught not to lie ; 
it is told that God is true and hates lies. If you substitute one kind of 
teaching for the other, when it comes into a court you do not obtain fresh 
protection for its veracity; you lose the protection that you had. There 
is a poem of Mr. Wordsworth’s with the title,‘How children may be taught 
to lie.* His experience showed him, that if you insist upon knowing the 
reason of a boy’s or girl’s likings or dislikings, the reason will be 
produced; it will be invented on the spot. 1 am afraid the courts have 
found a still more effectual method of securing the same result. If, on 
the other hand, the child has already been taught to lie, if it comes 
primed with lies into the witness-box, your terrors will not frighten it. 
The expectation of the flogging which awaits it at home if it stumbles 
into any wrong confessions will be far more effectual than the apprehen- 


(5) “Ought any person to be excluded from 
gious belief”—A paper read before the juridical 
Society Papers Vol. Ill pp. J03-107. 


giving evidence on the ground of reli- 
sociely by Denison Maurice, Juridical 
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about a matter of that kind.” It was held that in thus calling the atten¬ 
tion of the jury to considerations affecting the credibility of testimony, 
which would have naturally occurred to any intelligent juryman, the 
court did not exceed its privilege or invade the jury’s province. 12 

In a New Jersey case Vice-Chancellor Van Fleet said : “The state- 

meiiu o the defendant s son, that he was present and saw the money paid, 
is opposed by so strong an array of counter proof that, notwithstanding 
the natural inclination of the mind to give credit to the testimony of 
children, my judgment almost involuntarily rejects his evidence. I can¬ 
not believe that his statements are corruptly false, but I think it is highly 
probable that his memory, under the artful and positive statements of his 

ather, has been so wrought upon as to have unconsciously substituted the 
occurrences of a prior visit for those of the last.” 13 

The trial of a case with a fine law library and plenty of witnesses 

A curious way of tu. is one lh j n S* but the trial without either is quite 
toring the child. another thing. 

When suits were trier! in bar-rooms and black¬ 
smith shops, very little attention was paid to authorities, and much stress 
was laid upon the ingenious work of advocates. It is actually sur¬ 
prising how many cases were won on a trifle—a turn of evidence, amount¬ 
ing to actual genius. Here is an instance : 

In a justice suit for assault and battery between the farmers, John 

C. Blanchard prosecuted and A. F. Bell defended. It was known that 

the complainant had been severely beaten and his son would be the 

only witness (aside from the parties) to the circumstances. This made , 
his evidence intensely important. 

Before the trial was reached, Bell managed to get a short interview 

with the boy and used it iti telling him of what a wonderful lawyer 

John C. Blanchard was. vVhy, I believe he is the smartest lawyer 

living ! said Bell. He can make white seem black. He can make 

a witness lie and tie him up in lies. He is a wonderful man this John 
Blanchard.” 

That made the boy s mouth fairly bulge out, for he expected some¬ 
thing terrible would happen, and he ventured to ask how. Then Bell said : 

“ Why, I’ll bet he will even make you say your father didn’t strike first, 

(12) Banks v. Connecticut R. etc., Co., 6l Atl. Rep. 14 . 

(13) Gibbons v. Potter 30 N. J. Eq. 204, 211. 

It was at the trial of a heavy damage suit in a Worcester court. A boy of about 
fifteen years, gave important testimony for the plaintiff, and when the lawyer for the de¬ 
fendant, a prominent.Boston man, arose to a cross-examine, the case looked bad. After a 
few preliminary questions, the lawyer pounced and asked with whom he had discussed the 
case before the trial. 

The witness answered that he had talked with no one. 

“Do you mean to tell me that you have not talked with the plaintiff’s attorney” 
the lawyer asked. 

“Oh, yes, I talked with him,” was the reply. 

“What did he tell you to say?” thundered the questioner. 

“He told me to tell the truth, and I have told it,” was the reply. The plaintiff 
got good verdict. (Boston Record cited in 18 Green Bag 55.) 
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and you know of course that he did strike first, not a very hard blow, but 
just enough to set the fellow on.” 

“ Don’t you worry,” said the boy, “ I know father struck first, and he 
can’t make me change that part.” 

Blanchard called the boy as a witness and at once bodily launched 
right into the real issue. 

“ State to the court, please, who struck the first blow ?” 

“ My father did,” said the boy. 

“ You did not seem to understand me,” said Blanchard, “ I mean, 
who struck first ?” 

“ Father did—but ’twas only a little blow.” 

With all the efforts of Blanchard, the boy was the more determined 
and braced to defeat his object, and Bell had a walk-away.* 14 

In Bernard o. State, the court said “ It should not be necessarily 

Discrepanciesincl.il- fatal to the entire credit of its testimony if, under 
dren’s testimony— such circumstances, and in the trying situation and 

bewilderment of skilful cross-examination, such a 
child should make contradictory and inconsistent statements.” 13 

Where the prosecutrix in a prosecution for rape was nine years old 
and her testimony was improbable and also flatly contradicted, and coun¬ 
sel for the state sought to excuse the infirmities in her testimony be¬ 
cause of her age, the court said : “ In a case so serious as this it will 

not do to say that a jury should believe unnatural, unreasonable, or con¬ 
tradictory evidence because it is the evidence of a child of tender years.*’ 10 

In this case the Judge said : “ The testimony of the prosecutrix is 
not only subject to the criticism above, but she says she testified to what 
her mother told her to swear to, and that she told her story as and in the 
manner her mother directed ; that she testified from what her mother 
told, rather than from her memory of the facts as they occurred.” 

Boys and girls are differentiated in their methods of perception, says 

Dr. Gross, just as sex differentiates them in external 

Testimony of boys appearance. 17 Here is an excellent discussion of 
compared with that of J . . . . 

girls. the subject: An intelligent boy is undoubtedly the 

best observer to be found. The world begins to take 
him by strom with its thousand matters of interest ; what the school and 
his daily life furnish cannot satisfy his overflowing and generous heart. 
He lays hold of everything new, striking, strange ; all his senses are on 
the stretch to assimilate it as far as possible. No one notices a change 
in the house, no one discovers the bird’s nest, no one observes anything 
out of the way in the fields ; but nothing of that sort escapes the boy ; 
everything which emerges above the monotonous level of daily life gives 
him a good opportunity for exercising his wits, for extending his know¬ 
ledge, and for attracting the attention of his elders, to whom he communi¬ 
cates his discoveries. The spirit of the youth not having as yet been led 


(14) Donovan’s Skill in Trials 121. 

(1G )State v. McMillan, 20 Mont. 4J7 412. 

Yol. 11—31 


(1*) 88 Wis 656. 

(17) Criminal Investigation pp, 98—95. 
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astray by the necessities of life, its storms and battles, its factions and 
quarrels, he can freely abandon himself to everything which appears out 
of the way ; his life has not yet been disturbed by education, though he 
often observes more clearly and accurately than any adult. Besides, he 
has already got some principles ; lying is distasteful to him, because he 
thinks it mean ; he is no stranger to the sentiment of self-respect, and he 
never loses an opportunity of being right in what he affirms. Thus he is, 
as a rule, but little influenced by the suggestions of others, and he des¬ 
cribes objects and occurrences as he has really seen them. We say again 
that an intelligent boy is, as a rule, the best witness in the world. 

It is a different affair with a young girl of the same age. Her 
natural qualities and her education prevent her acquiring the necessary 
knowledge and the breadth of view which the boy soon achieves, and 
these are the conditions absolutely indispensable for accurate observa¬ 
tion. The girl remains longer in the narrow family circle, at her 
mother’s apron strings, while the boy is off with his playmates, 
picking up in the fields and the woods all sorts of knowledge of the 
ordinary aspect of common things, which is the best training for 
discovering, distinguishing, and observing anything extra-ordinary 
or out of the way when it turns up. With his father and his 
playmates the boy learns to know the great sum of practical things of 
which life is composed, and which one must know before being able to 
talk about them. The girl has no training of this sort; she goes out less, 
she has little to do with workmen, artisans, or tradesmen, who are in 
many ways the school masters of the boy anxious to learn; she sees no¬ 
thing of human life, and when anything extraordinary happens she is 
incapable, one might almost suggest, of seizing it with her senses, that 
is to say, of observing accurately. If besides there be danger, noice, 
fear, all which attract the boy and serve to excite his curiosity, she gets 
out of the way in alarm, and either, sees nothing or sees it indistinctly 
from a distance. A young girl may even in certain circumstances be a 
dangeious witness, when she is interested in the matter or is herself 
perchance the centre. In such a case strong exaggerations and even 
pure inventions are to be feared. Natural gifts, imagination, dreaming, 
romantic exaltation, such are the natural degrees by which the girl, too 
young yet to have had any interesting experiences of her own, arrives at 
last at Byron ism. Now Byron ism is a sort of ennui or weariness of 
life, always urging one to seek for change; and what happier variety 
could there be than a criminal matter in which the little lady finds her¬ 
self mixed up? It is interesting enough in itself to appear in the witness 
box, to make a deposition and to intervene in the destiny of another; but 
how much moie noteworthy is it when an important matter is in question, 
when the attention of every one is turned upon the witness, when all 
the world is breathless to learn what she has boon asked, what she 
has replied, and how the case is going to turn! Thus an insigni¬ 
ficant theft is easily magnified into a robbery with violence ; the 
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witness, out of a miserable swindler, manufactures a pale and inte¬ 
resting young man; a coarse word becomes a blow; an insignificant 
event develops into a romantic abduction ; stupid chaff turns up as a 
great conspiracy. A young girl is also a very dangerous witness at, 
and often previous to, the period of her first menstruation, or, as it is call¬ 
ed in India, ‘ attaining her age/ Many women remain similarly influ¬ 
enced throughout their whole life, before and during each period of 
menstruation. Climate is frequently a factor in causing this aberration. 
In short, too great care cannot be observed in interrogating a young girl, 
to whatever class of society she belongs. But to be just, we must—re¬ 
cognize on the other hand that no one notices and knows certain things 
more cleverly than a young girl. If her imagination does not carry her 
away, she can furnish information more valuable than any grown-up 
person. The reason is the same as we have given for her exaggerations 
and inventions. Her school, her life, her daily tasks, do not afford suffi¬ 
cient nourishment for her imaginations and her dreams ; the sexual 
instinct begins to awaken : she searches around her, almost unconscious¬ 
ly, for incidents touching, however remotely the sphere. No one dis¬ 
covers more rapidly than a sprightly young girl approaching maturity 
the little carryings-on and intrigues of her neighbours; the delicacy of 
her sensibility enables her to enjoy to seize the least shade of sympathy 
which the pair she is observing have for each other ; and long before 
they have found it out themselves, she knows what their true feelings are 
for each other. She notes accurately the birth of the intimacy ; she 
knows when they spoke for the first time. And she anticipates long 
before what the result will be, reconciliation or rupture; in short, she 
knows everything earlier and better than any one else in her circle. 
Connected with this is the trick young girls have of spying on certain 
people. An interesting beauty or a young man acquaintance have no 
more vigilant watcher of all their goings'on than their neighbour—a 
little girl of twelve to fourteen. No one knows better than she, who 
they are, what they do, what company they keep, when they go out, and 
how they dross. She even notes the moral traits of those coming 
under her supervision—their joy, their grief, their disappointments, 
their hopes, and all their experiences. If one desires information on 
such subjects, the best witnesses are school girls—always supposing that 
they are willing to tell the truth. 1 


From youths we pass to adults, who though in the flower of their 

existence, are far from furnishing the best witnesses, 
says Dr. Gross. “ The adult is in general the worst 
of all observers. Finding himself in the happiest 
epoch of his life, full of hope and ideals, interested 
only in himself and his desires, the young man finds nothing important 
but himself. Childhood is far away ; middle-aged and old men have long 


Testimony of young 
men and young wo¬ 
men. 


U8) Mid 
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ago ceased to exist for him ; what they do is of no importance ; the world 
is the empire of youth, what interests it, is alone of value ; nothing else 
is worth troubling about. The ideal representative of this age is the' 
young lady to whom the disappearance of the world would be a matter of 
no moment compared with the momentous matter of a ball ; or the student 
to whom his club or society is the most serious thing under the sun. All 
this of course changes with time ; but youth with its plentitude of force 
is the personification of that robust egoism which takes possession of the 
world and in all its diversions sees only itself. Any one who has critically 
watched himself and watched others knows all this ; whoever has had the 
opportunity of questioning young people about important facts happening 
in their neighbourhood is at once irritated and delighted at the sublime 
indifference exhibited. But if perchance the young man has observed, 
his deposition will be true and trustworthy ; he has preserved his good 
principles, not yet scattered by tbe storms of life 


Circumstances affect¬ 
ing testimony of 
children. 


It seems to be the settled law that after four years of age, a child is 

net incompetent to testify as a witness by reason of 
any rule of law which excludes him. Whether a 
child above that age is competent to testify depends 

u P° n his intelligence, which is to be determined by 
the trial court, by examination of the child in court.- 0 But where the trial 
court passes favorably on the question, the age of the child is still an 
important factor in determining the weight to be given to the evidence in 
the trial court or on appeal.- 1 Where a child under nine years of age was 
sworn as a witness, “ the credit of the witness, which is greatly impaired 
by his age,’ said the court, “is to be judged of by the jury from the 
manner of his testifying, and other circumstances.” -- Unquestionably, 
such testimony should “ be received with caution,” said Lord Stowell. 23 
Consistency of the witness’s story as repeatedly related, and the improba. 
bildy that various circumstances could have been correctly narrated by 
the witness unless they were true, may be convincing evidence that the 
testimony is not fabricated.- 1 Commenting upon the testimony of a boy 
six yeais old the court said : There is of course some danger that a child 
of tender years may be influenced to (ell what is not true. But the inabi- 
lily of such an inexperienced boy to keep up a consistent false story 
through the various questionings of a trial is a pretty safe guard against 
any groat danger on that head. He is far more likely to answer wrongly 
from not fully understanding questions put to him, than from deliberato 
falsehood. His method of telling his story hero was simple and childlike, 

and, so far as we can tell from a paper description of it, was candid and 
honest.”- 3 


(19) Ibid 95—96. (20) State v. Juneau, 88 Wis. ISO 

(21) Van Salvellergh v. Green Bay Traction Co., Ill N. W. Rep. 1120 
(2 0 Com v. Hutchinson, 10 Mass. 225. 

(23) D’Aguilar v. D’Aguilar. Hag Ecc. 773, 778. 

(21) State v. Le Blanc, 3 Brev. (S. Car.) 339, 341. 

(25) McGuire v. People, 44 Mich., 286, 28?. 
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Positive and circumstantial testimony to his own acts by a boy eight 
years old should be entitled to very considerable weight. The intelli¬ 
gence and truthfulness of a boy commanded confidence where “ he was 
subjected to a very thorough cross-examination, which in no particular 
detracted from the force of his testimony-in*chief. ,, 26 

In a Michigan divorce case the children of the parties were called 

Testimony of chil- t0 testify to the adulterous conduct of their mother, 
dren in divorce pro- * witnessed by them at an age when they could 

parent? ° f tbe ' r scarcel y be supposed able to understand the signifi- 

cance of facts sworn to,” said Judge Cooley, who 
thought it “ exceedingly unsafe to grant a divorce on the testimony of 
such children, and was not disposed to encourage a practice of such 
evil tendency as calling them as witnesses against their mother for such 
a purpose, and at such an age.” 

In a later case the same great jurist said that “ the evidence of such 
children to acts which will naturally bo construed by their pre-posses¬ 
sions and immature and incorrect notions is of very slight value, even 
when honestly calle 1 out and given, and is easily shaped and perverted 
if a dishonest father shall bo so inclined.” 

Where boys thirteen and twelve years old, respectively, testified for 
their mother in her suit for separation, Dr. Lnshington said : “I must 
bear in mind that these children are separated from the father and under 
the control of the mother. I have to guard, therefore, against an almost 
unavoidable bias, and also against the liability to error incident to wit¬ 
nesses of so early an age. ” And generally in divorce cases, whatever 
be the ground alleged or the precise issue upon which the witness testi¬ 
fies, and in actions for criminal conversation, courts hesitate to rely on 
the testimony of a young child of the parties, and on his ability to dis¬ 
tinguish between facts known to him and his recollection of what others 
in whom he confides have told him or said in his hearing. 

Little discount, if any, shoull be made from the face value of a 

Failure to contradict where the Party against whom he 

testimony of children, testifies clearly exposes himself to any presumption, 

arising from his non-denial or non-production of avai- 

able evidence in contradiction of the witness. In a case where a girl 

testified to the delivery of a deed and the payment of consideration money 

in a transaction between others, Chancellor Williamson said : “Her 

testimony was questioned only on the ground of her extreme youth. She 

was fifteen years old when examined. Her testimony is clear, and is given, 

as far as we can judge of evidence taken by commission, as this was,' 

with much intelligence. Her evidence bears on the face of it the impress 

of truth. She states many facts to which others were witnesses as well 

as herself, and some of which could have been impeached if not 
accurately detailed by her.” 11 


UG) Haverstick v. Pennsylvania R. Cj., 17 
U7) See Moore on Fasts, p t >. 10jl-l052. 


i Pi. 3:. 10L, 10S. 
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AGED WITNESS. 

“Like our shadows, 

“Our wishes lengthen as our sun declines.— Young ( Night Thoughts .) 

“ Beard was never the true standard of brains.” {Fuller,) 

He is in the prime of life, of sound mind and memory, and thcrc- 
. . f°re likely to remember the important details of a 

age G d persons. 0 ^ middle business in which he has been engaged for over 

twenty years,” was one of the reasons assigned by 
Judge Coxe for his faith in the testimony of a witness to prior use in a 
patent infringement suit. 1 

While it may be conceded that we remember with more distinctness 
the occurrences of boyhood and early manhood, when we have but few 
things comparatively to recollect,” said Judge Lumpkin, “still it cannot 
be denied that after middle age, and when we become immersed in the 
business and bustle of life, events ordinarily fade away from our memory, 
just in proportion as they recede from us in point of time.” Hence he 
gave more weight to the testimony of a middle-aged witness taken not 
long after the date of the transaction in dispute than to a different testi* 
niony of the same witness more than a year afterwards.” 2 

As a result of extensive inquiries, Professor Colegrove 3 gives a 
statistical statement of various memories of persons during the several 
decades of life from twenty years to ninety. From forty-six to fifty he 
says there comes a tendency to remember the last four years or the last 
decade most poorly, and that after this period the last four years, or the 
last decade, is least remembered. “Middle-aged people frequently 
designate the years from twenty to twenty-five or from twenty five to 
thirty as the best remembered, for the reason that important changes 
were then occurring. . . . Arter fifty, proper names, at least, are not 

so well recalled. An explanation given by the returns is that middle-aged 
people have many more acquaintances but fewer intimate friends.” 
According to the same investigator, it seems also that the interval 
between being aware of an experience and the ability to define, locate, 
and name the experience is wider in the middle than at other periods of 
life, probably because the interests of middle life are greater and the 
range of one’s acquaintances is then wider. 

Dr. Hans Gross says : “ In middle age man employs all the forces 
with which he has been endowed by nature; his good and bad qualities alike 
have reached their fullest development; and what the middle-aged man 
and woman want to perceive, they can perceive and describe. Their 

~ (1) National Casket Co., v. Stolts, (C. C. A.) 157 Fed. Hep. 392, 293. On this subject 

See Moore on Facts Vol. Il,pp. 1032-1069, from which much of the matter of this chapter, 
in taken and to which excellent work the authors arc greatly indebted. 

(2) Parke v. Foster, 26 Ga. 465, 470. 

(3) Colegrove on Memory p. 250. 
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career, the goal of their labors, is fixed ; their likes and their dislikes are 
formed, and that decisively ; the middle-aged man thus has a clearly 
defined position in all circumstances; when it is a question of testimony 
as to justice, or injustice, he advances with a firm and decided step. True, 
this is the case only with the man of sound moral principles. For there is 
no period of life in which man is assailed more violently by his passions, 

malevolence, egoism, self-seeking, discord, than when he mounts to the 

highest plane of his life, when he is the most active but also the most un- 
reasonable. These passions never exert their influence on him more 
strongly than at this age ; their omnipotence makes him an unconscious 

liar; and there is no witness more difficult to tackle, or more dangerous, 

than the man in full possession of all his faculties, both good and bad.” 1 

1 he old man comes last; he is either sweet and conciliatory, 
Testimony of the aged 0r sour and cynical, according to his luck in life,’ 
witness - His senses and faculties of observation are weakened, 

but experience tells him by a sort of insight what his’ 
eyes do not catch, and frequently his opinion may be summed up in the 
words To understand is to forgive.” In fact, the old man has become 
a child again ; accurate perception of external objects is wanting but 
a so his passions are dulled. He sees simply and without cunning •’ the 
difference between the sexes is again accentuated ; the old man and th« 
old woman see and understand things like children, and the suggestions 

J f “ VOr lhiS ” ' h “ rCe ' 1 "' * heir imt “ ' vhen 

Professor James says : “ There comes a time of life for all of 
w en we can do no more than hold our own in the way of acquisitions 
when the old paths fade as fast as the new ones form in our brain and 

when we forget in a week quite as much as we can learn in the same 

space of time. This equilibrium may last many, many years In ex 
reme old age it is upset in the reverse direction, and forgetting nrevnil' 

overacquisition or raiher there is no acquisition. Brain pafc are so 

(4) Hans Gross 96. -- - 1 aims are so 

Attention, upon which tenacity of memory largely denend* 
tune in old people than in adults and young people because of y r . e , quires more 

activity of the former. Tracing out the successive’stages of failing rap, ^. finict ional 
says “Earliest among the related impressions which no lon"er ^ n, i crn °r y ’ M p * Spencer 
another, are those made by daily trivialities—those repre ented in ?,. ierC that one recalls 
lines through which feeble discharges have but once passed In torn.^ nerv , ous sy stem by 
are read and passing events of considerable importance presently stafcements that 

though like statements and events which date back to earlv l; r» b(i recail able, 

reason being that th channels of nervous communicationlot^ the 

gushes answering to the vivid feelings of youth remain mnm »T ° mac.e by the strong 

made by tho feebler gushes answering to the fainter feelin~s ofTge Pa. ^" th ° Se lately 
gradations, we come to incoherences of thought in which the nln^ n 1 ? , ng ! over many 
founded with places inhabited long ago, and the business of mfiSn M lnhabited is con- 
lough transacted yesterday—incoherences imnlvimr tiv*t . . is referred to as 

channels are now so far deserted that the discharges alon-' th 4 >n?°? Para i. tlVe y perm eable 
meats of those familiar ideas in their proper relations A n T d ° ? ob *™use the ele- 
extremo state similarly explicable, in which even members of the^familv ^ j We ^ ach the 
255). ani ° nS thr ° Ugh 1,fe » cease t0 ,)e ^cognized,” (Spencer, Principles If PsyclJ^ogy^' 1 

(5) Ilans Gross, 96, 9T, 
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transient that in the course of a few minutes of conversation the same 
question is asked and its answer forgotten half a dozen times.” a 

It is well known that in old age many people cannot easily distinguish 
between actual experiences and dreams. Sir Henry Holland explains 
this from the fact that in old age life approaches to the state of a 
dream. 7 

The memory of aged witnesses is usually regarded as untrustworthy 
to a considerable extent in respect of recent occurrences, or concerning 
events happening in the middle time of life when it is engrossed in the 
cares and perplexities of business. 8 President Porter alludes to “ the 
singular contrast furnished in the memory peculiar to the aged—most 
tenacious of subjects and events that occurred longest ago, and readily 
forgetful, if forgetful at all, of those that were most recent.” 9 Chancellor 
Runyon remarked that a loss of memory as to recent events is “the 
usual concomitant of age, the absence of which would be surprising.” 10 

Mr. Justice Woodbury said: “It is certain that as to recent transac¬ 
tions such persons notice them less and think of them less than events in 
early life.” 11 It may be that the memory loses some of its vigor at the 
very time when the judgment is in its greatest strength. la 

“ The memory is the first faculty to wane in the progress of age. Its 
acquisitive power fails more than its retentive. Its weakness is shown 

not so much in forgetting old as in not holding recent facts.The 

soundness and vigor of the mind may remain after memory is im¬ 
paired.” 13 As an instance of the fugitive nature of impressions made late 
in life, Dr. Rush mentions a German who at the age of forty acquired the 
English language, and, though continuing to live in America had forgot¬ 
ten every word of it at eighty, but still talked German fluently. 

“ People past eighty years of age testify that they still remember 
that to which they attend and in which they take an interest,” says 
Professor Colegrove. 1 1 * l-> “Nor indeed have I heard of any old man having 
forgotten in what place he had buried a treasure,’* said Cicero; “they 
remember all things which they care about, appointments of bail, who 
are indebted to them, and to whom they are indebted.” 10 

“ None grow so old 

(as) Not to remember where they hid their gold/’ 1 7 
“ This day is call’d the feast of Crispian : 

He that outlives this day, and comes safe home, 

Will stand o’ tiptoe when this day is nam’d, 


(6) Principles of Psychology Vol. I., p. 661. 

(7) Colegrove on Memory p. 108. 

(8) Gaines v Rolf, 12 How. (U. S.) 472, 555. 

(9) Porter, The Human Intellect S. 299, 

(10) Eddey’s Case. 32 N. J. Eq. 701, 705, 

(11) Bentley v. F helps, 2 Woodb, & M. (U. S.) 426, 440. 

(12) Re Hazen, 16 N. Bruns. 329, 332. 

(13) Bleecker v. Lynch, 1 Bradf (N. Y.) 458, 466, 
(14-15) Colegrove on Memory p. 3 41. 

(16) See Cornwell v, Riker, 2 Dcm. (N. Y.) 354, 377. 

(17) Denham. 
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And rouse him at the name of Crispian. 

He that shall live this day, and see old age, 

Will yearly on the vigil feast his neighbours, 
And say, To-morrow is Saint Crispian : 

Then will he strip his sleeve and show his'scars, 
And say, These wounds I had on Crispian’s day. 
Old men forget ; yet all shall be forgot, 

But he’ll remember with advantages. 

What feats he did that day ” 18 


It is one of the compensations of age that when current events 
cease to imprint themselves upon the memory, those of former years 
are often re-produced with the freshness of first impression.” Sneak" 

ing of the superior tenacity of the brain-path formed in childhoods Pro 

fessor James says : “ The dotard will retrace the facts of his earlier 
years after he has lost all those of later date Tl , 0 . ' 

Childhood which persist in old age can hardly he 

events of the day or hour which are forgotten, for these latter are trivial 

once-repeated things, whilst the childish reminiscences have boon 
wrought mto us during the retrospective hours of our entire interven- 


., f the ?? °f Am0S WlM Justice Moore said ‘ The aged live in 
the past, and the impressions retained in their minds are those (hat were 

made in their younger days, because at that period of their lives they 
were able to exercise will power by giving attention.” 20 y 

“It sometimes happens in second childhood, when all traces of recent 
events have become completely effaced from the memory,” said Chan, 
ce or alworth, the bare mention of some occurrence which made a 
strong impression upon the mind of the individual in early life will brirut 

the whole subject distinctly to his recollection ; and he will be able to 

detail every circumstance with the most minute exactness ” 

In a case where the question of heirship was in dispute the testi¬ 
mony of several aged persons, most of whom were women, was criticised 

Of aged " unreliable and insufficient upon the ground that 

the witnesses narrated transactions said to have 

c . taken place half a century ago or more u-fipn on 

of the witnesses were children. Judge Shro ler was the author of the fT 
owing sensible appreciation of their testimony : ” They are old neo I 
who remember well the transactions of remote periods while hey f d 
to remember recent occurrences. These witnesses are entitled to h 
credi of remembering what took place in their early days. Another c ^ 
umstance is to be borne in mind, that what they testified to are matte ^ 

the S of vTn” lhiS ,llarria se of this Harris!,,, e Clou” 

member, of his fam ily-.hi„ g . wh f ch 

10 nt keSpe V e ,\ Hfcnr y v Act IV., Sc. 3 . " 

201 Ames’s' 34 N * Y ‘ l90 ’ 198 > Per Porter, J. 

( 21 ) Clark ° r T egon 495 * 504 ’ 67 * P^c. Hep. 737 (741.) 

1^1) Clark v. Fisher, i Paige (N. Y.) 171 175. ' ' 

Vol. 11-32 


Memory 
woman. 
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girl in her teens are of great interest, and apt to be impressed so upon her 
mind that they will likely be remembered in her later days. I have no 
hesitancy in saying that on a subject of domestic interest an old lady’s 
testimony is more reliable than an old man’s, and in matters of busi¬ 
ness interest an old man’s testimony is more reliable than that of an 
old lady.” 22 

In giving credence to the testimony of an aged witness, Mr. Justice 

Veracity of aged ^ av * s s P°^ e ^ as " given by one whose life was 
witness. nearly ended, and who could have no motive, as far 

as we can see, to tell an untruth.” 23 In a case where 
very aged witnesses testified to oral admissions made by a party about a 
dozen years before, Mr. Justice Woodbury said: “ If, as in this case, 
they are not deaf so as to prevent hearing, and took a deep concern as’ 
in a matter like this, interesting to them and their near friends, and 
profess to remember it, the confidence due to them is not to be diminish¬ 
ed on account of their age, and should in some cases be greater, from 

their nearer approach to future accountability for false swearing, though 
not actually in articulis mortis.*' 24 


(22) Sperry v. Tebbs, 10 Ohio Dec. (Reprint) 318, 320, 20 Oinc. L. Kul 18*5. 

(22) Gaines v. New Orleans, G Wall. (U.S.) G42, 70;}. 

(24) Bentley v. Phelps. 2 WooJb. & M. (CJ. S) 426, 410, 3 Fed. Gas. No. 1,331 (at 
249) Cited in Moore on Facts, p. 1069. 
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“ T thought ton thousand swords must have leaped from their scabbards to avenge 
even a look that threatened her (the Queen of France) with insult. But the age of chi¬ 
valry is gone. That of sophisters, economists, and calculators has succeeded; and the 
glory of Europe is extinguished for ever.”— {Burke, Reflections on the French Revolution.) 

“The days of chivalry are not gone, notwithstanding Burke’s grand dirge over them.” 
(George Elliot.) 

“He is a fool who thinks by force or skill 

To turn the current of a woman’s will.”—( Take,)- 

“ A woman’s head is always influenced by her heart; but a man’s heart is always 
influenced by his head ."{Lady Blessimjton) 

“He shall find no fiend in hell can mutch the fury of a disappointed woman,” {Colley 
Cibber.) 

“It is the privilege of women to talk nonsense.” 


“ I have no other but a woman’s reason; 

I think him so because I think him so.”— {Two Gentlemen of Verona. ) 

“Woman’s at best a contradiction still.”— {Pope,.) 

Mr. Strahan in his fine little book on the Bench and the Bar, refer¬ 
ring to woman witnesses says :—“ Women, I have 
ness°stHnd. 0n the W,fc " usually found much better witnesses of what they 

have seen than men. Men reflect on and draw in¬ 
ferences from what they have seen, and are apt to mix in their evidence 

what they surmise must have happened with what 
tions. ahan 8 ° bserva " they actually saw happening : women usually tell 

just what they saw. Their evidence, however, is 
reliable only so long as their passions are not involved ; when love of their 
husband or children, or hatred of their neighbour, enters into the question, 
not a word they utter can be trusted. They have no conscience.’’ 1 

Now and then in her own case a woman will commit the grossest 
perjury, but when she is called as a witness she far surpasses man in the 
perspicuity of her narrative and in the honesty of her replies. No counsel 
who has any pretence to tact ever tries to get the better of a plain country 
woman giving evidence at the assizes. There is just a chance of eliciting 
some favourable answer if you treat her with profound respect, call her 
“ madam,” and soften your voice, but even these artifices will not induce 
her to swerve from what she has made up her mind is the real truth of 
the case.” 1 

One of the most painful incidents ever witnessed in a court of just ice 

arose out of the devotion of a mother to her children. 
The facts of the case were undisputable. A carter 
had heard a woman screaming for help. He ran to her assistance. He 

(l) Bench and the Bar p. 69. (2) George Wilt’s Life in the Law, 51. 
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found her lying on her back on the road struggling with a man who was 
rying his best to cut her throat. The carter closed with the man, and 
after a fierce struggle in which his hands were badly wounded, he sue- 
ccoded, in overpowering the would-be murderer and securing his knife 
The woman had to be taken to the hospital. There and afterwards, when 

as to force of wo- gl .^" S evidence in the police court, her anger being 
man’s love. st “* hot, she told the story as above detailed, adding 

that the would-be murderer was her husband. When, 
a month or two later, her husband was brought up for trial at the Old 
Baxley charged with attempted murder, the wife’s anger had cooled a bit 
and she had reflected. Put into the witness box to support the charge, 
she calmly swore that it was really the carter who had attempted to cut 
her throat and her husband who rescued her. The horrified prosecuting 
counsel asked the judge for leave to cross-examine her on her statement 
in tho hospital and her evidence in the police court. “ It is not worth 
while, replied the judge. “ Let the wretched woman leave the box ” 
The poor creature thereupon burst into frantic tears and cried piteously, 

Oh, my lord, my lord, don’t send him to jail. If you do, you send my 

five poor children to the work house”. This explains for some judges or 
magistrates letting a wife-beater off with a fine. a J g 

A woman was charged with murder and arson, of whom the 

museum manager Barnum had made a hideous and 
libellous wax figure and placed on exhibition. She 
wished him sued at once for libel; but of course pend- 
g trial, the project was dissuaded by her counsel. When, after having 
been once erroneously convicted and sentenced to death, she was on the 

maA she' al * t0 the astonishmsnt of ‘ho public, acquitted, the only re¬ 
mark she made on the announcement of her luck was in exultant tone to 
nei counsel, And now wo can sue Barnum.* ! 4 

The following instances are related by Mr. Harris .—“An instance of 

a witness being broken down in cross-examination 
by a single question occurs to me. She was doubt- 
, , TT loss a tr uthful witness, and desirous of telling all 

kn 7‘ ^ er da,, ? htor > Prosecutrix, had charged a man with rape, 
he girl s evidence, from some cause or other, was unshaken, or, at all 
events, not sufficiency shaken, to break down the case for the prosecu¬ 
tion She denied everything that would cast a doubt upon her own con- 
duct, and spoke positively upon every point that told against the prisoner 
The mother was then called, to prove that the prosecutrix had promptly 
complained of the prisoner’s conduct. She was cross-examined as to 
whether her daughter had not made similar complaints to her about other 
men. She said, Yes, sure had she ; she were always complaining of 
bemg raped by one and the other of them and that was why she brought 
the prisoner up, she was determined to m ake a sample of one of them, 


as to the force of 
woman’s hatred. 


Other 

cases. 


illustrative 


(3) ^trahan’s Bench and the Bar p. 67. 


(4) 8 Green Bag, 286. 
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1 asked her if her master had 


Candour and slmj licit> 
woman's evidenco. 


and wanted to show them, that they must leave her alone.** It was as 

much the manner of putting the question as the mode in which it was 
framed which was so effective. 

In another case where the charge was similar the mother was asked 
what the daughter had told her, whereupon she described the circum¬ 
stances of the outrage with which the prisoner (who was the master of 

the prosecutrix) was charged. She was then asked in cross-examination 
“ What did you say ?** * 

“ Say,** she replied. “ What could I say ?” 

Q.—“I suppose you were very angry weren’t you?” A —“ Of 
course I was.” 1 

Q.--“ But what did you say ?” A.—' 
given her anything.” 

Q* ** Money ?” A.—“ Of course.” 

Q.—“ What did she say ?” A—“ Said no.” 

Q.-‘' What did you say?” A.-“ I said more shame for him - h, 
ought to be locked up, and I sent for a policeman.” ' * 

(5) Hints on Advocacy pp. 121-122. “ 

Observations on woman witness :-"An experienced barrister h i, i r • 
London newspaper with some of his impressions of feminine witnesse, T furri,shed 
most women are more skilled in concealing anything they do not wfsh’to h" t' S ° plnion 

—.- -. - 0I jnen are. Men may be bolder Pars who,7 t S'™" . than 

hut they lack the air of candour and simplick? whi f rjUry - 
woman s chief defense in a similar predicanfent ty h h are a 
Women, he considers are not usually good witnesses with regard In . 

details. In numberless cases most importan mL?"" da es aud 
Dates and details. ladies have been vaguely dated “Sunday night” by 

„ , after dinner.” When you press the imDorhL nf *? h “ rsda y— 

witness usually shakes her head and says, “But I really don’t remember?” f the date ’ tbe 

A man may be frightened or bullied into making an-- 
Bullying a woman. a determined cross-examiner, but anv g ‘ lcilI1JSS,0I,s by 

. woman witness ends only in a flood of tears fh!l ■ G p Pt wifch a 

the jurymen, and the probable loss of the case. tears » tbe Jndj gnation of 

While the educated woman is usually able to parry any awkwar \ 
of less education and lower social position sometimes gift nervous and W,fc , nessea 

aud that is why the evidence of domestic servants is regarded as doublv rlin f their heads ’ 
divorce court especially. An ludiscreet witness called for the defense has In D ^ e . rous . m the 
proved the strongest possible witness for the other side.” (24 Green Bag 409? IS WUy often 

Vo Mr ‘ F ‘ eetwood responding to the toast “ The Law and the Lad,, ” at* 

Vermont Bar Association humourously remarked:—“The one alw-iv* i , meetin S of the 
yer tbe other equally vexatious to a bachelor. Both are uncertain ^® S ?f ne to a law - 
requiring constant interpretation. The one harks back to nrwHl y driab le, , var ying, 
creature of the compelling present. The authority of the one rests on *hi the ° tber is a 
the authority of the other fastens itself to the spoken word.The centuries op,u,OI L 

the one, the other never crosses tbe great divide of forty years- Reason fnrtw und the a 6 e of 

Kt 0 ^ C ° ntr . 0ls f tbe other - The great commandment of the one is ‘Thou shaft * !ff» h *iI >ne,emo ‘ 
statement of the other is, ‘I will.’ Both delight in dedarations an!! !!. 1 ; l he . CredaI 
are rare in the one but persistently present in the other. Replication ^i^ 8 ’ ** e -i 0 , inder s 
supplications are the life of the other. Mergers are commontothl! dppear m the one 

of thin* m P r f ed or submerged but is ever paramount. Estoppels often barffchp 6 th ,? 0tber 

be one but never control the conduct of the other. Both fremionti the appboa ti<°n 
twelve good men and true. frequently use the aid of 

_ . V le relations of the Law and the Lady have been three-nha «pH v 

Tho° d fir«ft ln | fr f ctioa » then the age of subjection and finally the era of enfiannh 81116 the 
1 ho first lady of the land did what we common people ZJ L frdnchi fem e nt. 

T bdt 8h « ought not. Disaster followed her, dyspepsia P US P a* a t she ate 

TPd? S ? reSS1 °f n she was casfc out of the garden of Eden alon^ with her |„fi nd 7 for Iler 
duction of sentence through good behaviour. She should have been^pla W d th n ° 
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The following extracts from an excellent article in the American 

Woman in courts— ^ aw y er » a competent writer are worth careful 

perusal : Women appear in the criminal courts 

often as witnesses, less frequently as complainants, and comparatively 
seldom as defendants. To their credit be it said, they are rarely found 
there as mere spectators, save on the eve of some great forensic battle or 
when they have a personal interest in the outcome of a prosecution. As 
complainants are always witnesses, and as defendants may, and in point 
of fact generally do, become so, whatever generalizations are possible 
regarding women in courts of law may best be drawn from their charac¬ 
teristics as givers of testimony. Roughly speaking, women exhibit about 
the same idiosyncrasies and limitations in the witness chair as the oppo¬ 
site sex, and at first thought one would be apt to say that it would be 
fiuitloss and absurd to attempt to predicate any general principles in 
regard to their testimony, but a somewhat more careful study of female 

witnesses as a whole will result in the inevitable conclusion that their 
evidence has virtues and errors peculiar to itself. 


The ancient theory that woman was man’s inferior showed itself in 

among the ancients. the tendenc y to reject, or at least to regard with 

suspicion, her evidence in legal matters. 

“ The f oll °wing law,” says W. M. Best, “is attributed to Moses by 
Josephus : Let the testimony of women not be received on account of 
the levity and audacity of their sex a law which looks apocryphal, but 
which, even if genuine, could not have been of universal application. 

, . The law of ancient Rome, though admitting their testimony in 

general, refused it in certain cases. The civil and common laws of 
medieval Europe seem to have carried the exclusion much further. 6 


probation, which would not have harmed her and might have purged her. As it is, 
we are tainted tinctured and tarnished with this first great fault of our forefathers. In 
revenge for this disregard of its precepts the law at once overwhelmed the lady with 
punishments. Moses had no faith in her vow but allowed her husband or brother to dis¬ 
allow it. She could not inherit, when men were born to the household. She could not 
obtain a divorce, for that right was reserved exclusively to the husband. (22 Green Bag 12) 
(6) 14 Arne. Lawyer 301; 4 Cr. L. J. 1. 

Mascurdus says: “Generally speaking, no credence at all is given to women, and for 
this reason, because they are women, who are usually deceitful, untruthful, and treacher¬ 
ous in the very highest degree”. *Mid Lancellattus, in his Institutions Juris Canonici, 
lays it down in too most distinct terms, that women cannot in general be witnesses* 

‘Brumeau, although a contemporary of Madame de Sevjgne, did not scruple to write, 
in 1680, that the deposition of three women was only equal to that of two men. At Berne, 
so late as L82i, in the Canton of \ aud, so late as 1824, the testimony of two women was 



petent 

witnesses in criminal cases. In Scotland also, until the beginning of the eighteenth 
century, sex was a cause of exclusion from the witness-box in the great majority of in¬ 
stances. 

Cockburn in his Memoirs tells of an incident during the trial of Glengarry, in 
Scotland, for murder in a duel, which is. perhaps, explicable by this extraordinary 
attitude. A lady of great beauty was called as a witness and came into court heavily 
veiled. Before administering the oath, Lord Eskgrove, the judge (to whom this function 
belongs in Scotland , gave her bis exposition of her duty:—‘.‘Young woman, you will now 
consider yourself as in the presence of Almighty God and of this High Court. Lift up 
your veil, throw off all your modesty, and look me in the face.” (Ibid) 
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Whatever difference does exist in character between the testimony 
of men and women has its root in the generally recognized diversity in 
the mental processes of the two sexes. Men, it is commonly declared, 
rely upon their powers of reason! women upon their intuition. Not 

Woman’s instinct. that the former is an y rr ' ore accurate than the latter. 

As husbands and lovers we must all admit that 
women’s instinct is often worth all the logic of the schools twice over. 
But our courts of law are devised and organized, perhaps, unfortunately, 
on the principle that testimony not apparently deduced from the obser¬ 
vation of relevant fact by the syllogistic method is valueless, and hence 
woman at the very outset is placed at a disadvantage and her usefulness 
as a probative force sadly crippled. 

Fitz-James Stephens tells of a criminal trial in Paris where the judge 
of instruction was called to the stand to testify whether or not in his 
opinion the accused was guilty. In response to an interrogation from 
the Court to that effect, he unhesitatingly responded that he not only was 
of that opinion but that he was certain of it. The prisoner’s counsel 
thereupon, very naturally, inquired by virtue of what means he was so 
sure of tha fact. To which the judge of instruction naively replied : 

“ I know it from his generally villainous appearance.” 

Now, perhaps the genial judge of instruction was entirely right. Very 
probably he was : but should any person of the male sex attempt 
to offer such testimony in an English or American tribunal of justice he 
would assuredly be laughed out of court if not committed for contempt 
However, in Paris, his solemn conclusion was received with due respect 
recorded on the minutes, and given proper weight. 7 ’ 


In point of fact, the intuition, or instinct, of women of which we 

Intuition ot women. speak is an entire monomer. Women reason just 

as do men, but they are prone to skip over the inter 
mediate steps and land firmly upon their conclusions in the first instance* 
Their minds do not “ work quicker ” than men’s minds ; they merely do 
less work and hence achieve their results in a shorter space of time. 
Essentially the process is the same ; while John is thinking, Jane has 
got there : but when John in due time has arrived the chances are all in 
favour of his being able to explain to a jury how he got there, whereas 
Jane cannot. All she knows is that she is there. What we mean by a 
woman's “intuition,” therefore, is, properly speaking, merely her general 
inability to explain her reasons, and the failings of her testimony are 
simply the result of careless thought. 

(7)14 Arne. Lawyer, 301-304 cited in 4 Cr. L. jTiT *- 

a ,j e f re , nuil Courts recognize the probative value of a mental impression stun u 

‘self entirely apart from the logicality of the derivation. The good oldTady who tab 7 

the witness-chair and swears that sho knows the prisoner took her purse hasverv htm S 
quite as good a basis for her opinion and her testimony -even though she cannmi ^ y 

man whefrp? l° r *VL r 1>e! ' ef and be , corae8 hopelessly confused on cross-examination) f s tht 

K.t^f rVed hiS hand reaChiDg f ° r tLe Pl,r “’ aDd th6n P-“‘^h- takeTo d h;.s 
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As has been already stated, the value of all honestly given testimony 
depends first upon the witness’original capacity to observe the facts ; 
second, upon his ability to remember what he has seen and not to confuse 


knowledge with imagination, belief or custom, and lastly, upon his power 
to express what he has, in fact, seen and remembers. 


Women do not differ from men in their original capacty to observe, 
rp h ,. - which is a quality developed by the training and 

woman's mind. environment of the individual. It is in the second 

class of the witness s limitation that women as a 
whole are more likely to trip than men ; for they are prone to swear to 
ciicumstances as facts, of their own knowledge, simply because they 
confuse what they have really observed, or what they have in truth failed 
to observe at all, with what they believe did occur or should have occurred, 
or with what they are convinced did happen simply because it was 
accustomed to happen in the past. 

For example, two witnesses, a man and a woman, are summoned 
before the Grand Jury to testify to whether or not they locked the res¬ 
pective doors of their apartments upon a certain day. The man swears 
that he did so. He is asked to state the grounds for his belief. 

Because, * he replies, “I always put the key in my right hand coat 
pocket. That morning, I remember, that there was a hole in it which 
I discovered, and accordingly transferred the key to my left hand 
pocket.” 


In like manner the woman swears she locked her door. In response 

to the inquiry as to how she knows she did so, she will exclaim, in nine 
cases out of ten: 


Why, I always lock the door when I go out !” 8 

In a Missouri case where an electric street car collided with a wagon, 
a woman passenger on the car testified as follows : 

Q. What was the first thing you noticed of this collision ? A.— 
When I got on the car (at the House of the Good Shepherd) I was so 
nervous I thought there was going to be an accident. 

Q- Why did you think so ? A.—Because the motor-man seemed so 
mean and saucy before he started the car.” 

On cross-examination she stood by her guns, thus : 

Q- You know there was going to be an accident happen there any¬ 
how ? A—Yes, I did. 

Q*—How did you know that ? A.—Because I felt like that, and I 
was so nervous, and the motor.man was so mean.” 9 


(a) Ibid. “ She says she knows it was in April, 1855, because she was cleaning shad 
and wanted change; but she may as well have been cleaning shad in 1S6G as in 1865.” said 
Justice Strong in Willet v. Fister. 18 Wall. <U. S., 91, 97. 

(9) Beier v. St, Louis Transit Co„ 197 Mo, 2M, 94 S. W. Rep. 876, 878, Moore 1079. 
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Male witnesses have also gravely testified to equally absurd premoni¬ 
tions. And who has not observed in everyday life the same phenomenon 
exhibited in the conversations of shallow men? 

A woman was called as a witness to disprove the genuineness of the 
signature of a testatrix. That looks like Mrs. Berg’s,” said the witness, 
but she never wrote that, she never wrote that as sure as the sun shines 
in heaven, because she never wanted to make such a will. . . . She would 
not write her name Cassie Berg, because it was Katherine Berg.” 

Male witnesses testifying as to the genuineness of handwriting are 
likewise influenced by prepossessions. 

“Perhaps the best illustration of the female habit of swearing that 

Twichell murder trial. * acl f occurred because they usually occurred, was 

exhibited in the Twichell murder trial in Philadel¬ 
phia cited in Wellman’s Art of Cross-examination. The defendant had 
killed his wife with a blackjack, and having dragged her body into the 

backyard, carefully unbolted the gate leading to the adjacent alley and, 

retiring to the house, went to bed. His purpose was to create the im¬ 
pression that she had been murdered by some one from outside the pre¬ 
mises. To carry on the suggestion, he bent a poker and left it lying near 
the body smeared with blood. In the morning the servant girl found her 
mistress and ran shrieking into the pi(ree f . 


At the trial she swore positively that she was first obliged to unbolt 

the door in order to get out. Nothing could shake her testimony, and she 

thus unconsciously negatived the entire value of the dafendant’s adroit 

precautions. He was justly convicted, although upon absolutely errone¬ 
ous testimony. 

“ Habit is second nature” remarked the Duke of Wellington. “ Habit 

is ten times nature !” And with women in the witness-chair habit often 
becomes fact. 

The old English lawyers occasionally rejected the evidence of women 
on the ground that they are “frail.” But the exclusion of women as 
wi.nesses in the old days was not for psychological reasons, nor did it 
onginatc from a critical study of the probative value of their testimony, 
-though the conclusions to which women frequently jump may usually 
e shown by careful interrogation to be founded upon observation of 
ac ua fact, their habit of staling inferences often leads them to claim 
now e gc of the impossible—“ wiser in (their) own conceit than seven 

nien that can render a reason.** 

In a very recent case where a clover thief had been convicted of 

Illustrative cases. lootln g various apartments in New York City of over 

e fehty thousand dollars’ worth of jewelrv, the female 
owners_wer e summoneJ to i den tify their p roperty. In ev^ry instance 

world ^iXrt;^^n^:^Sf’r^ ^/«-.« aeh inT With the n,a^e 

The woman that deliberates is lost.”— Addison. 

Vol, II—33 
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these ladies were absolutely ingenious and intended to tell the absolute 

truth. Each and every one positively identified various of the loose 
stones found in the possession of the prisoner as her own. This was the 
case even when the diamonds emeralds and pearls had no distinguishing 
marks at all. It was a human impossibility actually to identify any such 
objects, and yet these eminently respectable and intelligent gentlewomen 
swore positively that they could recognize their jewels. They drew the 

inference merely that as the prisoner had stolen similar jewels from them 
these must be the actual ones which they had lost, an inference very 
likely correct, but valueless in a tribunal of justice. 

Where their inferences are questioned, women, as a rule, are much 
more ready to “ swear their testimony through” than men. They are so 
accustomed to act upon inference, which is the natural result of jumping 
to conclusions, that, finding themselves unable to substantiate their asser¬ 
tion by any sufficient reason, they become irritated, “show fight,’* and 
seek refuge in prevarication. Had they not, during their entire lives, 
been accustomed to mental short-cuts, they would be spared the humilia¬ 
tion of seeing their evidence “ stricken from the record.” 

One of the ladies referred to testified as follows ; 

Q.—“ Can you identify that diamond ?'* A —“ I am quite sure that 
it is mine.” 

Q.—“ How do you know ?” A.—“ It looks exactly like it ?” 

Q.—“ But may it not be a similar one and not your own ?” A. —“No ; 
it is mine.*’ 

Q-— “ But how ? It has no marks.” A—“ I don’t care. I know it is 
mine. I swear it is !” 

The good lady supposed that, unless she swore to the fact, she might 
lose her jewel, which was, of course, not the case at all, as the sworn 
testimony founded upon nothing but inferenca left her in no better posi¬ 
tion than she was in before. 

Observation may lead one to believe that women as a rule have 
somewhat less regard for the spirit of their oaths than men, and that they 
are a trifle more ready, if it be necessary, to commit perjury. This arises 
from the fact that women are fully aware that their sex protects them 

from the same severity of cross-examination to 
Sympathy of jury- which men would be subjected under similar circum. 

towards woman wit- . , 

ness . stances, it is to-day fatal to a lawyer s case if he 

be not invariably gentle and courteous with a female 
witness, and this is true even if she be a veritable Sapphira. °- a 

(9a) 14 Ame. Lawyer 301-304. Of course, a woman has always an advantage over 
counsel. In the first place, she is so everlastingly in the fidget that it is difficult to put 
any question whatever to her ; in the second, she never sticks to the point and will not he 
kept to it; in the third place, she is a woman, and has the sympathy of the court. If, 
further she is clever and pretty as long as jurors are men, she must be invincible. (10 Cr. 

L. J. p. 2<). 
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In spite of these limitations, which, of course, are by no means con¬ 
fined to the female sex, and which affect the testimony of almost every 
witness who gives evidence in a court of law, so far as manner and 
adroitness are concerned, women, with the possible exception of children, 
make the most wonderful witnesses to be found in the courts. They are 
almost invariably quick and positive in their answers, keenly alive to the 
dramatic possibilities of the situation, and with an unerring instinct for 
a trap or compromising admission. Indeed, it is probable that, on the 
whole, more is lost by cross-examining women than is gained—that is, 
provided the witness be alert and sensible. 

A woman will inevitably couple with a categorical answer to a ques¬ 
tion, if in truth she can be induced to give one at all, a statement of 
damaging character to her opponent. For example : 

“ Do you know the defendant ?” 

“ Yes ; to my cost!” 

Or : 

“ How old are you ?” 

“ Twenty-three. Old enough to have known better than to trust him.” 

Forced to make an admission which would seem to hurt her position, 
the explanation instead of being left over for the re-examination of her 
own counsel, is instantly added to her answer then and there. 

“ Do you admit that you were on Forty-second street at midnight ?” 

“ Yes. But it was in response to a message sent by the defendant 
through his cousin.” 

What is commonly known as “ silent cross-examination” is generally 
the most effective. The jury know the difficulties of the situation for the 
lawyer, and are not unlikely to sympathize with him unless he makes 
bold to attack the witness, when they quickly change their attitude. 

One question, and that as to the witness’s means of livelihood is 
often sufficient. 

“ How do you support yourself ?” 

“ I am a lady of leisure !’’ replied the witness (arrayed in flamboyant 
colours) snappishly. 

“ That will do, thank you,” remarks the lawyer with a smile. “ You 
may step down. ” 

The jury’s sympathy naturally goes to the lawyer. T ° 

An amusing incident is recorded of how a feminine witness turned 
the laugh upon Mr. Francis L. Wellman, the author of the recent volume 

(10) Ibid cited in 4 Cr. L. J. 4-6. 

“Here is another instance. What do you do for a living?” a lawyer asked in cross- 
examining a female witness. The witness, a rather deceptively-arrayed woman, turned 
upon him with a glance of contempt and said: “I am a respectable married woman 
with seven children,” she retorted. “Ido nothing for a living except cook, wash, scrub' 
make beds, clean windows, mend my children’s clothes, mind the baby, teach the four 
oldest their lessons, take care of my husband, and try to get enough sleep to be up by 5 in 
the morning. I guess if some lawyers worked as hard as I do they would have sense 
enough not to ask impertinent questions.” 
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upon the Art of Cross-Examination heretofore referred to. In this book 
he takes the opportunity to advise his lawyer readers to “avoid the mis. 
take, so common among the inexperienced of making much of trifling 
discrepancies. It has been aptly said,” he continues, “that ‘juries have 
no respect for small triumphs over a witness’s self-possession or memory!* 
Allow the loquacious witness to talk on ; he will be sure to involve himself 
in difficulties from which he can never extricate himself. Some witness¬ 
es prove altogether too much ; encourage them and lead them by degrees 
into exaggerations that will conflict with the common-sense of the jury.’* 
Mr. Wellman is famous for following this precept himself and, with 
one eye significantly cast upon the jury, is likely to lead his witness a 
merry dance until the latter is finally “bogged” in a quagmire of absur¬ 
dities. Not long ago, shortly after the publication of his book, this lawyer 
had occasion to cross-examine a modest-looking young woman as to the 
speed of an electric car. The witness seemed conscious that she was 
about to undergo a severe ordeal, and Mr. Wellman, feeling himself com¬ 
plete master of the situation, began in his most winsome and deprecating 


manner: 


Q.—“And how fast, Miss-, woold you say the car was going ?” 


A.—“I really could not tell exactly, Mr. Wellman.” 

Q,—“Would you say it was going at ten miles an hour?” A.—“Oh 

fully that!’ 

Q.—“Twenty miles an hour?” A.—“Yes; l should say it was going 
twenty miles an hour.” 

Q.—“Will you say it was going thirty miles an hour?”A.—“Why, 
ye; ; T will say that it was/ 

Q,--“Will you say it was going forty i” A.—“Yes ” 

Q.—“ Fifty ?” A.—“Yes, I will say so.” 

Q.—“ Seventy ? ” A.—“Yes.” 

Q.—“Eighty?” A.—“Yes,” responded the young lady with a counte¬ 
nance absolutely devoid of expression. 

Q.—“A hundred?” There was a significant hush in the court room. 

Then the witness, with a patient smile and a slight 
£'&'***'*** liftbig of her pretty eyebrows, remarked quietly: 

°° ‘ * “Mr. Wellman, don’t you think we have carried our 

little joke far enough ?” 11 

(11) Ibid 7 - 8 . •Tames, in his Curiosities of Law and Lawyers, says that Garrow 
was examining a very young lady, who was a witness in an assault case, and asked her 
if the person who was assaulted did not give the defendant very ill language; if he did 
not utter words so bad that he (the counsel; had not impudence enough to repeat them. 

The ladv replied: “Ves.” 

“ Will you, madam, he kind enough to tei) the court what those words were? 

“Why, sir,’’ she replied, “if you have not impudence enough to speak them how can 

you suppose that I have?” (4 Cr. L. d. 9.) , . . . , ,, h 

A female witness, in a court m Maine, testified somewhat injuriously to the side she 
was "supposed to favor. This made the examining lawyer mad, and he sharply asked her: 
“Has not Brother So-and-so,” meaning the opposing counsel, “been talking to you and 
told you what to say?” She replied fully and sharply and in a higher key: “I don’t 
know whether he is a brother to you or not; he can never bo one to me.” (.‘3 Green &uj y 430.) 
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There is no witness more difficult in the whole world to cope with 

Old women than a shrewd old woman who apes stupidity only 

to reiterate the gist of her testimony in such incisive 
fashion as to leave it indelibly imprinted on the minds of the jury. The 
lawyer is bound by every law of decency,policy and manners to treat the 
aged dame with the utmost consideration. He must allow her to ramble 
on discursively in answer to the simplest question, in defiance of every 
rule of law and evidence ; must receive imperturbably the opinions and 
speculations upon every subject of both herself and (through her) of her 


neighbours, only to find that, when he thinks she must be exhausted by 
her own volubility, she is ready, at the slightest opportunity, to break 
away again into a tangle of guesswork and hearsay, punctuated by con¬ 
clusions and ejaculations. Woe be unto him if he has not sense enough 
to wave her off the stand ! He might well try to suppress a volcano as to 
restrain a pugnacious old Irish-woman who i; intent on getting the whole 
business before the jury in her own way. 

In the recent case of Gustav Dinser, accused of murder, a vigorous 
old lady took the stand and testified forcibly against the accused. She 
was as “fresh as paint,” as the saying goes, and resolutely refused to ans¬ 
wer any questions pu': to her by counsel for the defence. Instead, she 
would raise her voice and make a savage onslaught upon the prisoner, 
rehearsing his brutal treatment of the deceased on previous occasions, and 
getting in the most damaging testimony. 

“Do you say, Mrs.-,” the lawyer inquired deferentially, “that you 

heard the sound of three blows?” 

“Oh, those blows!” the old lady would cry—“those terrible blows! I 


could hear the villain as he laid them on ! I could hear the pitiful groans 
of her and she so suffering! ’Twas awful! Holy Saints, ’twould make yer 
blood run cold! And then they’d come again!” 

Stop! stop!* exclaimed the lawyer. 

“Ah stop, is it? Ye can’t stop me till I have had my say to tell the 

whole truth. I say to my daughter Ellen, says I. ‘The horrid beast is 
after murthering the poor thing’says I ‘run out and get an officer!” 


I object to all this” shouts the lawyer. 

“Ah, ye object do ye?” retorts the old lady. “Sure and you would 

have been after objecting yourself if you had heard those terrible blows 

that killed her—the poor, suffering, sweet creature, 1 hope he gets all 
that s cornin’ to him—bad luck to him for a bloodthirsty divil !’* 

A somewhat similar instance is recorded—one even better exhibiting 
the cleverness of an old woman, which occurred in the year 1901. A man 
named Orlando. J. ilackett, of prepossessing appearance and manners 
was on trial, charged with converting to his own use money which had 
been entrusted to him for investment in realty. The complainant was a 
shrewd old lady who together with her daughter, had had a long series of 
transactions wuh Hjtfkett which would hive entirely confused the i SSU e 



262 


CROSS-EXAMINATION OF WITNESSES 


ICh. 

could the defence have brought them before the jury. The whole conten¬ 
tion of the prosecution was that Hackett had received the money for one 
purpose and used it for another. During preparation for the trial the 
writer (/. e. her lawyer) had had both ladies in his office and remembers 
making the remark : 

“Now, Mrs.—, dont’t forget that the charge here is that you gave 
Mr. Hackett the money to put into real estate. Nothing else is of much 
importance.” 

“Be sure and remember that, mother,*’ the daughter had admonished 

her. 

In the course of a month the case came on for trial before Recorder 
Goff, of the General Sessions. Mrs.—, gave her testimony with great 
positiveness- Then Mr. Lewis Stuyvesant Chanler, arose to cross- 

examine her. 

“Madam,” he began courteously, “you say you gave the defendant 
money?” 

“I told him to put it into real estate, and he said he would,” replied 
Mrs.-firmly. 

“I did’nt ask you that Mrs.—,” politely interjected Mr. Chanler, 
“How much did you give him?” 

“I told him to put it into real estate, and he said he would” repeated 
the old lady wearily. 

“But madam, you do not answer my question,” exclaimed Chanler. 
“How much did you give him?” 

“I told him to put it into real—” began the old lady again. 

“Yes, yes !” cried the lawyer; “we know that ! Answer the qucs~ 
tion.”-“estate, and he said he would!” finished the old woman innocent¬ 

ly. 

“If your Honour please, I will excuse the witness. And I move that 
her answers be stricken out ” cried Chanler savagely. 

The old lady was assisted from the stand, but as she made her way 
with difficulty toward the door of the court-room she could be heard re¬ 
peating stubbornly: 

“I told him to put it into real estate, and he said he would. 

Almost needless to say, Hackett was convicted and sentenced to 

seven years in State’s prison. , . T 

Croake James tells a story of how, only by a flash of genius, Sir James 
Scarlett saved a cause. The famous barrister in a breach of promise 
case (Foote v. Green) was for the defendant, who was supposed to have 
been cajoled into the engagement by the plaintiff’s mother, afterward the 
Countess of Harrington. The mother, as a witness, completely baffled 
Scarlett, who on behalf of the defendant, cross-examined her; but by one 
of his happiest strokes of advocacy he turned his failure into success. 
“You saw, gentlemen of the jury, that I was but a child in her hands. 

\VLat must my client have been? 


XXVIII.] 


WOMAN WITNESS 


263 

One would say that women, although this is, of course a trivial 
criticism, are less able ordinarily to distinguish between direct and 
indirect discourse than men. I have repeatedly seen gentlewomen go 
upon the witness-stand and fail utterly to perceive that what is desired 

by the court is the exact language of the defendant.not a statement 

that he said that so and so had occurred. A story is told by Judge Nott 
of Washington, which illustrates the confusion that sometimes results 
from this inability to differentiate between the two sorts of discourse. An 
old coloured mammy was called to testify in a case where the defendant 
also a darky,had thrown over a ladder which was leaning against his 
open window and caused it to fall to the sidewalk where it struck and 
injured an “ enemy,” named Jones, on the back. 

“ What did Mr. Jones say when the ladder bit him ? ” inquired the 
prosecutor. 

“ Master Jones, he said, ‘ Oh, his back !’ ’’ 

“ Now, think a minute, Auntie,*’ cautioned the lawyer. “ Use his ex¬ 
act words.” 

He said, Oh, his hack !' repeated the witness in an aggrieved tonp 

Now, now” cried the prosecutor. “Didn’t he say, 4 Oh mv 
back’ ? ’* - » j 

. The old black mammy drew herself up indignantly and with wither- 
ing scorn replied : 

, Master Jones didn’t say nothing about your back at all ' He said 
Oh, his back ! ’ 

In brief, the quickness and positiveness of women make them batter 
witnesses than men; they are vastly more difficult to cross-examine- 
their sex protects them from many of the most effective weapons of the 
lawyer, with the result that they are the more ready to yield to prevarica¬ 
tion, and, even where the possibility of complete and unrestricted cross- 
examination is afforded, their tendency to inaccurately inferential reason¬ 
ing, and their elusiveness in dodging from one conclusion to another render 
the opportunity of little value. 

In general, however, women’s testimony differs little in quality from 
that of men, all testimony being subject to the same limitations irrespec- 
tive of the sex of the witness. These differences are quite as noticeable 
at the break-fast table as in the court-room; and are no more patent to 
the advocate than to the ordinary layman. 12 

mawmrm 

lover, although°the tesUmonv resi j! ted \ n ac Q u »tting a wronged woman for killing her 
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One peculiarity which is often observable in women is their disincli¬ 
nation to admit their age. This has given rise to several comic incidents 
in court rooms some perhaps real, but most of them invented for the 

occassion. 


Asking a woman to 
state her age. 


44 


44 


44 


44 


How far spirit of chivalrv 
would go. 


“Is it very necessary to give my age?” coolly 
asked the witness, a spinster of uncertain age. 

It is absolutely necessary, madam,*’ interposod the judge. 

Well,” sighed the maiden, “if I must, I suppose I must I don’t 
see how it could possibly affect the case, for you see—” 

“Madame,observed the judge, with some asperity, “I must ask you 
not to further waste the time of this court. Kindly state your age.” 
Whereupon the spinster showed signs of hysterics. 

I am, that is, I was-” 

Madam, hurry up!’’ exclaimed the judge, now thoroughly impatient. 

“every minute makes it worse, you know!” 13 _ 

Recorder Tallmadge rose to propose the health of the foreman, and in these words: “He 
nobly did his duty, notwithstanding his oath.” (8 Green Bag 296). 

Hawkins relates the following :—“Accused was charged with assaulting a young lady 
in railway train between Aldershot and Waterloo. There was much of the melodramatic 

in the incidents, and much of the righteous indignation of the 
public before trial. There was judgment and condemnation in 
every virtuous mind. J he assault alleged was doubtless of a 
most serious character, if proved. I say nothing of what might have been proved or not 
proved; but speaking as an advocate, I will not hesitate to affirm that cross examination 
may sometimes save one person’s character without in the least affecting that of another^ 
But this was not to be. Whatever line of defence my experience might have suggested 
I was debarred by his express command from putting a single question. 

I say to his honour, that as a gentleman and a British Officer, he preferred to take to 
himself the ruin of his own character, the forfeiture of his commission in the army, the 
loss of social status and all that could make life worth having, to casting even a doubt on 

the lady’s veracity in the witness box. . . , , 

My instructions crippled me, but I obeyed my client, of course implicitly in the letter 

and the spirit, even though to some extent be may have entailed upon himselr more 
ignominy and greater severity of punishment than 1 felt he deserved. 

He died in Egypt, nevor h iving been reinstated in the British.army (Lawkins 
“ Let men say whate’er they will, 

Woman woman, rules them still.”— Bickerstaff ,, R . 

“The proof of gold is fire ; of a woman, gold; of a man, a woman. —Venj. 

Franklin. 

(13) 13 Ame. Lawyer 500. 

Witness' aqe:—" it is a hard matter to get a woman on the witness stand to state her 
age’’a Chicago Judge remarked the other day, "but a young lawyer, a prosecuting at- 
torn-yl did it recently in a manner that I call decided y neat. The woman had evidently 
passed the springtime of life by some years, but was st.l making quite a bluff. 

“ What is your age?’ the prosecuting attorney asked simply. 

“The witness blushed, hesitated, and stammered. , , , , , 

“ Just remember, madam, each minute that passes makes you that muc.i older, the 

attorney suggested casually, as if he had all the time in the world on his bads 

- Thirtymine f the witness exclaimed, jumping as though she had been frightened. 

(21 Green Bag 361 j. 

Cour*W h hat is"yo 'lit a g*kVa d a m ’' Plaintiff:-“Mist I answer?” 

Court.— “You must.” Plaintiff:—“Why, Judge, I thought people aid not have to 

‘4n°dTow, gentlemen of the jury,” wouni up the lawyer. “ anl now can yon, with 
easv consciences refuse to bring in a verdict for this young woman ? Think or her. with 
her husband killed by this railway corporation, and contemplate her situation, left alone, 

wirlnw at the tender age of twenty seven ! Think — ” 

But he was interrupted by the poor young widow, who raised her eyes, and in a voice 

choking with tears, sobbed : ‘ Not twenty-seven, please, twenty.five 1 
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There is a method by which even the natural sympathy of the court 
for the other sex can be got over. The following is an instance of able ad¬ 
vocacy :—“Miss Sarah Dobson, a maiden lady of fairly good age was su¬ 
ing a couple of doctors for malpractice—setting the 
state her age W ° man t0 bones of her wrist unskilfully. On direct examina¬ 
tion the plaintiff slipped across the age question by 
stating she was past 25. It was evident to the most indifferent observer 
that in order to see 45 any more she would have to be born again. The 
counsel who cross-examined for the doctors got a stubborn hold of the idea 
that the plaintiff’s exact age was important. He was a kindly old gentle¬ 
man except when witnesses tried to dodge him. 

“How old did you say you wore, Miss Sarah ?” he asked.—“Twenty- 
past” 

“How much past?”—“Oh! Only a few months—a year, perhaps.” 

“Are you 26 ?”—“Y-e-s, I guess so.” 

“Just 26 ? How many months over 26 are you, Miss Sarah?” “A 
month or two.” 

“Twelve or thirteen?” “Yes 12 or 13. Now will that do you?”—Snap¬ 
pishly. 

“13 months past 26 would make you 27 and one month. Now, Miss 
Sarah, is it a fact that you are fully 30 years old?”_“Sir!” 

"-and some more?” finished the lawyer severely. “Answer the 

question, Miss Sarah.” “Well, what if J am ?” 

“Then you are 30 years old ? And a few months past perhaps?” ‘ Yes 
—a few.” 

“12 or 13” suggested the lawyer gently.—“Have it your own way 
Mr. Lawyer.” 

“13 months past 30 would make it 31 years and one month.”— “All 
right, if you want to insult me just because I am a defenceless woman.” 

“1 am not insulting you. I just want to know how old you are.”—“If 

you were a gentleman you would know it was improper to ask a lady 

her age.” 

The lawyer looked appealingly to the court. She had touched him 
on a sensitive point. 

“Iwould suggest, Major” said judge Ellison, with just a perceptible 

twinkle around his gray eyes “that you call it 35 years et ul. The jury 
will understand that.” 

But the lawyer was determined. 

“So, you won’t tell me your age, Miss Sarah ?” he asked. “You 
have had it once.” 

“I have?”—“Yes—The judge says 35 years. Is it all. That ought to 
satisfy you.” 

“Oh!” 

“Is there anything else you want to know?” 

Vol. 11-34 
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“No—We will excuse you Now.” 13 ' a 

‘‘Women sometimes imagine they observed 
what the court is convinced they did not observe, 
but so do men.” 

In a will case where the testimony of women as 
to want of testamentary capacity was contrary to what was found to be 
the fact, the court said it was “not a violent assumption that feminine 
imagination” had exaggerated into undue proportions the acts adduced 
as evidence of incapacity. 14 

But the futility of any attempt to appraise the testimony of a wit» 
ness by the test of sex is shown when we find another will case where the 
court, speaking of a witness for the proponent said: “There was one wit¬ 
ness in this case whose testimony was, to ray mind, a gem. Every word that 
fell from that woman’s lips I believe was golden truth. Taking her testi¬ 
mony as true (and I, as I have said, believe it to be), there could be no 

(13-a) 15 Green Bag 449. 

‘‘A young woman, Miss Tenie Fristoe was in an Ohio court the other day as a wit¬ 
ness in a case involving a lease. After the manner of lawyers, one of the counsel asked 
her age and was promptly told that it was none of his business. He was shocked at this 
affront to the dignity* of the court, and no was the judge, who instantly committed 
Miss Fristoe to jail for contempt of court. She wont rather than sacrifice the principle, 
serene in her defiance of the judiciary of Ohio. No doubt she was an impertinent young 
woman, lacking in proper respect for the courts, yet she excites the renewed asking of a 
question which the observant spectator of court proceedings has often asked himself. 

Why should lawyers keep the custom, with all sorts of witnesses in all sorts of cases, 
of asking the age? Not one time in a hundred has the answer the slightest material bear¬ 
ing on the case. It doesn’t even answer for identification. There the witness stands be¬ 
fore the jury, which nine hundred and ninety nine times out of a thousand, can easily 
decide by inspection whether he—or she—is old enough to understand the nature of an oath 
and yet counsel persist in the inquiry, ‘Your age'?’ It may be as iu this case, that all 
that was required of the young woman was evidence as to a date—and not the date of her 
birth. Or it may be whether the witness saw the defendant cross the street to the north 
or to the west. This formula seems to be part of an incantation which many lawyers 
and some courts hold in high esteem. Miss Tenie Fristoe should have been saucy, but was 
her age any of the court’s and counsel’s business ?” (New Bedford (Mass) “Standard’* 
cited in 14 Ame. Lawyer 413). 

“Madam,” said the judge, sternly, “you must answer the question. What is your age?” 

“I was born the same year your honour was. That would make me about. 

“It is not necessary that you should go into particulars, madam,*’ interposed the 
judge, stiffly. “Gentlemen, have you any further use for this witness? you may step down 
madam.” (3 Green Bag 203.) 

J. Thomas Heflin, a distinguished member of the Alabama delegation in Congress, 
maintains that his State is the most chivalrous in the country, “Nowhere,” he recently 
remarked, “Is this more to be observed than in those least chivalrous of places, the courts 
of law. Not long ago one of our best-known judges, famed for his severity and his un¬ 
compromising loyalty to the traditions of procedure, had to try a case iu which one of 
the witnesses happened to be an actress of no small popularity in the south. It chanced 
that the nature of her evidence was such that the usual question about her age was not 
likely to be omitted, so when she came to the stand his honor told the court-clerk to sus¬ 
pend action for a moment; then, turning to the actress, he demanded: 

“Madam how old are you?’ 

“Twenty-six,’ replied the witness. 

“Very well,’ said the Judge, politely. ‘I asked you that question because, if I hadn’t 
it would surely have been asked you when the attorney for Lh rt dolose cross-examined 
you. And, now that you have told us your age. do you swear to tell the truth, the whole 
truth, and nothing but the truth.’ ”—Saturday Evening Post, cited in 20 Green Bag 439, 

(14) Godden v. Burke, 35 La. Ann. 160, 183, per Manning, J. See Moore 1030 etc, 


Moore’s observations 
and judicial dicta on 
the credibility of 
woman witness. 
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question in (he mind of anybody but that this man was capable of making 
a will at the time he made this one.” 15 

The reports contain numberless cases which reveal not the slightest 
evidence that the testimony of women is weighed differently from that 
of men of the same grade of intelligence and experience or actuated by 
the same or analogous motives, but afford strong evidence that their testi¬ 
mony stands upon its merits regardless of sex. lfl 

“In my experience women are as reliable witnesses as men, and often 
give better testimony on some points,” said Judge Fisher, of the Supreme 
Court of New Burnswick. 17 “Women are the best witnesses; they des¬ 
cribe exactly what takes place, which so many men utterly fail to do” 
said Judge Willis, K. C., at Southwark County Court, England. 18 

In a divorce case a friend of the wife had been treated with much 
personal incivility by the husband on occasions more or less remote, “and 
it appears that her resentments have since been sharpened by later 

indignities, so that she is.a sort of co-plaintiff in the cause,” said 

Lord SLowell, who proceeded to point out the particulars in which her 
testimony against the husband was evidently and grossly inflamed by 
passion. 10 In a murder case the defendant admitted the killing, and 
pleaded self-defense. His testimony as to the occurrence did not appear 
unreasonable, and practically the only incriminating evidence was that 
of a woman who had been living in illicit relations with the defendant at 
the time of the homicide, and for about two years thereafter, at 
which time she became jealous over his attentions to another woman and 
told the story which resulted in his conviction, although prior thereto she 
had maintained his innocence. One could hardly read her testimony 
said Mr. Justice Smith of the Supreme Court, i0 “without questioning, 

whether it is really the truth, or is another illustration of the truth of the 
lilies : 


‘ ‘ Heaven has no rage like love to hatred turned, 
Nor hell a fury like a woman scorned.” 2<j-a 


“ We shall find no fiend in hell can match the fury of a disappointed 
woman,—scorned, slighted, dismissed without a parting pang,” said 
Colley Cibber.” 21 

Ordinarily a woman testifying in behalf of her husband is put in the 
category of biased witness, whose testimony must be received with some 
allowance when it is opposed to probabilities or disinterested direct 
testimony. Thus, in a civil case in New Jersey, “ the evidence of the 


(15) Matter of Kiedaisch, 2 Connoly (N. Y.) 433, 152, 13 N. Y. Supp. 053 
Surrogate Ransom. “ 

(1C) Moore on Facts p. 1030. 

(17) Napier v. Ferguson, 18 N. Burns, 415, 430. 

(18) Law Journal, London, Nov. 23,1907 at p, 731. 

(19) Evans v. Evans, 1 Hag. Cons. 35. 

(20) State v. Simmons, 74 Kan, 799. 

(20-a) Congreve, The Morning Bride, Act II Sc. 8, 

(21) Love’s Last Shift, Act II. 


2t0. per 
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defendant’s wife is swept away by force of its own evidence of untrust- 
worthiness,’’said Vice-Chancellor Van Fleet; “it is painfully manifest 
that she was controlled, in what she said, by an anxious zeal for her hus¬ 
band’s cause, rather than by her recollection or knowledge.” 22 But 
sometimes a woman’s testimony for her husband may be entitled to 
special consideration. For example, in a New Jersey divorce case a 
woman testified with great positiveness to an alibi for her husband, who 
was a co-respondent, asserting that he was at home all the evening when 
the alleged offense was committed. Vice-Chancellor Emery said that 
“ as the public charge affected her husband’s fidelity to her and was one 
which, if true, was a cruel wrong and insult to her, she would not be 
naturally inclined to shield or protect her husband, if to her knowledge he 
had been absent that evening from her and the house.” And he placed 
more reliance on her testimony, under the circumstances, than on that of 
any other witness to the alibi, “ for in my judgment,’’ he continued, “ she 
is the one of all others who, in view of the nature of the charge made, 
would have recalled his absence, had it occurred.” 23 

In the yearning desire of a mother to find her long-lost child, courts 
understand why she should be influenced by weak and inconclusive 
evidence to testify to the identity of a pretender as her offspring. “The 
books are full of cases where mothers have been thus misled,” said Chief 
Justice Paxson. 21 “ Does not this fact prove that the superior 
instinct ’ of women is something of a fable ?’’ 

Bias of a mother testifying in her children’s interest is highly pro¬ 
bable and cannot be overlooked, but elicits none but tender expressions 
from a humane judge. 2 '’ 

“ There is an enduring tenderness in the love of a mother to a son, 
that transcends all other affections of the h3art. It is neither to be 
chilled by selfishness, nor daunted by danger, nor weakened by worth¬ 
lessness, nor stifled by ingratitude. She will sacrifice every comfort to 
his convenience ; she will surrender every pleasure to his enjoyment; 
she will glory in his fame and exult in his prosperity; and if misfortune 
overtake him, he will be the dearer to her from misfortune; and if dis' 
grace settle upon his name, she will still love and cherish him in spite of 
his disgrace ; and if all the world beside cast him off, she will be all the 
world to him.” 2 ' 3 

In a suit for divorce on the ground of cruelty, Dr. Lushing ton 
declared that the experience of the oldest practitioner could not furnish 
an instance of a lady’s maid deposing in such a case who had not a bias 
in favor of her mistress. 27 But the decision in that case was reversed on 

(22) Gibbons v. Potter, 30 N. J. Eq., 204, 210. 

(23) Knowlden v. Knowlden, 52 Atl. Rep. 377, 379. 

(24; Sheehan’s Estate, 139 Pa. St. 168 at p. 182. 

(25) Rogers v. Rogers, 97 Aid. 573, 588. 

(26) Irving, The Sketch Book : “ The widow and her son.” 

(27j Dysart v. Dysart. 1. Rob. Ecc. 106, 127. 
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appeal, and Sir Herbert Jenner Fust remarked that if it be considered 
that the maid had a leaning toward the wife, it could be said with equal 
confidence that the man servant who testified for the husband was biased 
in his favor and as likely to misrepresent what took place. 

In another divorce case Sir William Scott (Lord Stowell) said : 
“ Where husband and wife disagree, servants are witnesses to be heard 
with caution. They have their prejudices ; the females generally take 
the part of their mistress ; some are dismissed by one, some by the other; 
they speak according to their supposed injuries.” 20 

In still another case Dr. Lushington held that no presumption should 
be indulged against the wife on account of her failure to call as a witness 
a female servant whom she had discharged, for he assumed that the 
servant would be hostile to her. 29 


(28> Waring v. Waring. 2. Phill. Ecc. 132. 

(29) Saunders v. Saunders. I Rob Ecc. 549, 564, 

Judge Compbellsays a story about the cross-examination of a bad-tempered female in 

bis court. She was an amazonian person. Her obviously, the 
numerous gleanings. weaker vessel, sat sheepishly listening. The opposing attorney 

pressed a certain question rather urgently, and she said an¬ 
grily: “you need not think to catch me. You tried that once before.” The lawyer said 
“Madame, I have not the slightest desire to catch you, and your husband looks as if he 
was sorry he did.” (8 Green Bag 507]. 

“Did any man ever yet make anything by opposing a woman’s will?” exclaimed a 
miserable husband. “Yes, I havo made a good deal out of that sort of thing,” answered 
his brother Richard. “But, Dick,” responded the other, “You are a lawyer, and the 
women whose wills you oppose are always dead.” 


Adam and Eve :—The little girl reported at home what she had learned at Sunday 
School concerning the creation of Adam and Eve. y 

The teacher told us how the God made the first man and the first woman. He made 
the man first. But the man was very lonely with nobody to talk to him. So God put the 
man to sleep. And while the man was asleep, God took out his brains, and made a woman 
of them.” 

A noble aim She: “Have you heard anything about the woman’s Reform Club?” 


“Yes, its object seems to be to reform everything except the Club and everybody ex 
cept the members.” 

During the agitation on behalf of woman’s suffrage, an ardent advocate pleaded with 
a tired-looking married woman, and said: 

“Just think! Would’nt you love to go with your husband to the votimr nlaop anri 
there cast your vote along with his?” ’ 

The woman shook her head decisively and she answered.* 

\‘* or goodness sake! If there’s one single thing that a man’s able to do by himself 
let liim do it. * 


“The man that argues with a woman is a fool,” said Mr. Gadspur. 

“I agree with you,” said Mr. Twobble. 

‘‘ Aq J if be expects to have the last word he’s an even bigger fool.” 

“Quite so, quite so. What did you and the ‘Missus’ quarrel about this morning” 
George: “Why don’t; Jack and Laura make up?” 

quarrelled about 1 ” They d like t0 ’ but unfortunatel y they can’t remember what they 


Jealousy:—The business man’s wife, who had called at his office, regarded the nrettv 
young stenographer with a baleful eye. ** 

‘‘£°u me fc bat your typist was an old maid,” she accused, 
ihe husband, at a loss, faltered in his reply, but at last contrived: 

“Yes, but she’s sick to-day, and sent her grandchild in her place.” 

“Yc^Mummy"'^ 6 ' 1 ’ d ° ar ' haS JaCk k ' SSed y ° U UDder the mistletoe ' 1 "’ Mary (demurely): 

struggted. 6 ” 1 “ Anddid you enjoy it?” “Yes,.thank you, Mummy; but (very demurely) I 
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In a husband’s suit for divorce on the ground of adultery, Vice- 
Chancellor Blake of the Ontario Court of Chancery said • “ A wife who 
has been accused of unfaithfulness to her husband will, I fear, go almost 
any length to negative such a charge. The crime is one which at all 
times the parties are too apt to deny : it has been so, at all events, from 
the days of Solomon* “ Such is the way of an adulterous woman ; she 
eateth, and wipeth her mouth, and saith, I have done no wicked¬ 
ness. 

The heinousness of the crime, the breach which it is almost sure to 
cause between the husband and wife, the injury to children, the disgrace 
cast upon relatives and friends, the loss to social standing, combine to 
lead one, placed in this terrible position, to make any statement which 
may have the effect of freeing her from the impending calamity. The 
accusation made is so disgraceful in its character, and so dire in its 
results, that one feels justified in adding almost any other sin to it, in 
order to free one’s self from the punishment so much dreaded and to 
escape detection. 


(30) Proverbs XXX. 20. 



CHAPTER XXIX 
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PROFESSIONAL OR PEDANTIC WITNESS. 

“ Pedantry crams our heads with learned lumber, and takes out our brains to make 
room for it.*’— (Colton.) 

A professional witness frequently takes malicious pleasure in 

Elliott’s advice as re P eatin £ opinions which he thinks especially un. 
to cross-examination favorable to the adverse party. The cardinal rule is 
of professional wit- no t to give him an opportunity to repeat the opinion 

unless it is one that can be effectually overthrown o r 
shown to lead to absurd results. If he repeats it when not asked for, the 
court should be called upon to rebuke him. In some cases, however, it is 
the better policy to give the witness full rein, and encourage him to be. 
tray his partisanship, for jurors are not slow to look with suspicion upon 
a witness who volunteers opinions and gives irresponsive answers. The 
clearer it can be made to appear that the answers are not responsive, or 

that they are volunteered, the sooner it will be that the jurors will 
condemn the witness, i 

An amusing incident happened in an American city court. A Jew 
. . -., was on the witness-stand testifying against a Negro 

The mind of the pro- i , , , , . - . 7 , 

fessioual witnesses wlio nacl stolen a pair of pantaloons from his store* 

“ How much are the pants worth ? ” asked Judge 
Thomson. “ Well, Judge,” responded the witness, “ it depends on the 
man who wants to buy them. I sell them to one man for six dollars, to 
another for five dollars, but you can have them for four dollars.*' 

Sir, responded his honour, in a disgusted tone of voice, “ I want 
you to tell me what those pants are worth/’ 

Ah, Judge, said the Israelite, “ take them for three dollars if four 
dollars don’t suit you.” 

“ Look here, thundered the judge, “ if you don’t tell me the exact 
value of those pants, I will send you to jail for contempt of court.’* 

Well then, judge, * pleaded the obtuse witness in a most insinuat¬ 
ing tone of voice “ take them for two dollars. It is giving them away 
almost, but you can have them for two dollars.” 

By this time the people in the court-room were convulsed with 
laughter, and the judge himself was obliged to forget his disgust and join 
heartily in the laugh. He did not buy the " pants,” however. 

Sir George Witt in his Life in the Law relates the following:_“I 

Costermongers. Cc?n s P ea k of the honesty in court of costermongers 
t a nu- . f rom experience. In two cases tried before the late 

_ordCln ef Justice the evid ence given by a large number of these useful 

(1) Elliot 2C5-266 “ -'- 
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traders was so scrupulously fair that I ventured to utter a word of praise 
and Lord Russell said to the jury, “I sit here and listen to the testimony 
of persons of all classes, and I think that what we have heard from these 
men stands out in relief as compared with what we often hear from per¬ 
sons in a much higher position in society.” 2 

Sailors in collision cases have earned a very different character. The 

late Mr. Pritchard was marshalling the evidence to 
be adduced on behalf of his ship, and worried the 
witnesses in a vain effort to reconcile their statements, until at last the 
captain said, “It is of no use to bother any more about it. Just you write 
down what I and the mate and the crew are to swear to and I will see 
that it is done.” This was too much even for the nerves of an Admiralty 
solicitor of forty years’ experience. 

The sailor is loyal to his flag. He has signed articles for a voyage on 

a ship. He gets board and lodging and wages from 

Sailor s duty in the owner. His captain is his superior officer, whom 
court same as duty m , , , , _ f , . . * , ’ 

tempest. he has to obey and to help in storm and stress. In a 

damage suit the purse of the owner and the character 
of the captain are put in jeopardy. His plain duty is to save both and he 
thinks that duty is just as binding on him in a court of law as in a tem¬ 
pest. So a strain on his conscience is no more to him than it was to the 
Highlander of 1745, swearing to an alibi to save from the halter the chief 
of his clan, who had “gone out” in the cause of the young pretender. 

Business men, in spite of the frock coats and sober neckties which 

they invariably assume out of respect for the Court 
and in assertion of their own respectability, are very 
seldom good witnesses. Nearly all money-makers are stupid. The reason 

is that money is made by concentration of the 
faculties on that one pursuit. But although these 
people are stupid, they are not at all conscious of their deficiency. They 
regard cross-examination as a duel, in which they are to pit their brains 
against those of counsel. They are therefore on the alert to guess at the 
drift of the questions, and to make their answers fit in with what they 
suppose to be the theory of their case, with the result that at the end of 
half an hour they are in a hopeless tangle. 3 

“ The professional witness,” says Harris, “ sometimes combines 
within himself all the qualities which makeup a deceptive witness- 
truthful, false, dogmatic, opinionative, clever, cunning, and courteous. You 
could no more bully this man into telling a lie than you could persuade 
him to tell the truth. You can no more demolish his respectability than 
you can deprive him of his honest intentions. 

How then will you cross-examine a man who 

professi o na 1 *w i t n ess. has a11 the goodness of the Canting hypocrite with 

all the pretensions of the scientific witness ? 


Business men and 


money makers. 


(2) Sir G. Witt’s Life in the Law. 


(3) Ibid pp. 50-51 
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Tenacity of opinion is his weakness. He will sacrifice truth itself 
rather than give up his opinion. Drive him into that net and you have 
him a safe captive. 4 

If you attempt to show that his opinion is valueless because he has 
not been articled to a surveyor, you will lamentably fail. The jury al¬ 
ways resent an attack upon a man made solely because his knowledge 
has not been acquired in the orthodox .red tape manner. There are 
almost sure to be “ self-made ” and “ self-taught '* men on the 
jury. If, therefore, you begin with such a question as—“I believe 
you are not a surveyor, Mr. Scraper?*’—they will think you are 
putting the question for the purpose of insulting him. And indeed it 
will be absurd from every point of view; because if he knows what he is 
talking about, the jury will not care how he acquired his knowledge. If 
Mr. Scraper is not a surveyor in the professional eye, it will not affect 
his evidence if that be correct; and if his evidence be incorrect or absurd, 
it will not improve it though he were the prince of surveyors. 

In all probability any one could do what Mr. Scraper is called upon 
to perform, namely, tell how many slates are off, how many windows 
broken, and how many doors require hinges. But in whatever circums¬ 
tances this individual may appear, if you wish to attack his knowledge, 
cross-examine about facts , and you will soon learn whether he knows his 
business or not. If you yourself know nothing of what you are cross- 
examining to, he will beat you unmercifully at every point; if you do 
know something you will plumb the depth of his scientific ignorance very 
soon. 

You will be on safe ground when you strengthen his opinion by a 
judicious, but not too strong an attack upon it. He fights a good battle. 
He has been attacked in the vestry for the last forty years. He gives 
one an idea of Wellington within the lines of Torres Vedras. He is 
never beaten. So he stands with his glasses in one hand and his compasses 
in the other, and the map before him, defining the boundary of some 
institution whose wall is supposed to have encroached upon the plaintiff’s 
premises. He will tell you how it has “canted over” out of the upright, 
as he himself very often does, and how the fault was with the foundations, 
which could never have been good, and how that recently there must 
have been a subsidence and another “canting over,’’ and so on. 

(4) Harris 97. “ The bookful blockhead, ignorantly read, 

With loads of learned lumber in his head.” Pope, — [Essiy on Crilicis n.) 

“ He might be a very clover man by nature, for aught I know, but he laid so m my 
books upon his head that his brains could not move/'— [Robert Hull.) 

“ A little learning is a dang’rous thing ; 

Drink deep, tr taste not the Pierian spring ; 

There shallow draughts intoxicate the brain, 

And drinking largely sobers us again.” [Pope). 

“ Who shall decide, when doctors disagree, 

And soundest causists doubt like you and me ? ” [Pope.) 

Yol. 11—35. 
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Now, if you touch such a scientific person upon damages in this par¬ 
ticular case, he will manifest unconcern and disinterestedness with a 
wave of the compasses. He knows nothing of damages; his client is a 
market gardener, and he, the semi-professional, knows nothing of the 
value of cabbages. He would tell you what it would cost to throw a via¬ 
duct across the English Channel, if you like—but, cabbages! As this old 
gentleman peeps over the ledge of the witness-box, and maintains his 
opinion to the death that the foundation of the wall was not good and 
sufficient, you will elicit that he cares nothing for all the opinions of all 
the scientific men of the day; it does not matter to him that the wall has 
stood for a hundred years at least in exactly the same state as now. He 
will maintain that the superstructure (be sure and feed him with long 
words) must have been sound, or it w r ould not have stood so long. And 
although he agrees with others that there is not a crack to be found in 
Ihe wall, he will maintain his opinion with greater obstinacy than ever, 
because it is necessary, the wall having lately, according to his theory, 
encroached or canted over several inches: and when he is forced to admit 
that it bulges into a circle without a crack, he would rather believe in 
the capacity of the bricks to stretch or bend than in the possibility of his 
own evidence inclining to do either for the sake of his client. So he 
proves eitner that the wall was originally built as it is, or that every brick 
has stretched and bent in a miraculous manner. Such proof was given 
not long ago by a semi-professional witness. 

As a scientific man the semi-professional is nowhere. Like some 
politicians, he believes that the true principle consists in boldly affirm¬ 
ing what somebody else denies. 5 


The case of Henry 
Lazarus. 


Henry E. Lazarus, a prominent merchant in an American City was 

indicted a few years ago by the Federal Grand Jury, 
charged with the offense of bribing a United States 
officer and violation of the Sabotage Act, but w T as 
honorably acquitted by a jury after a thirty minutes deliberation. It was 
during the height of the war and Mr. Lazarus was a very large manu¬ 
facturer of rubber coats and had manufactured hundreds of thousands for 
the Government under contract. The Government for its protection em¬ 
ployed large numbers of inspectors, and in the heat and excitement of 

war times these inspectors occasionally tried to 

dence 6 . InSPeCt ° r S GV1 * “make good.” One of these efforts resulted in the 

indictment of Lazarus. 

The chief witness against Lazarus was Charles L. Fuller, Supervising 
Inspector attached to the Depot Quartermaster’s Office in New York 
City. Fuller testified that Lazarus gave money to him to influence him 
in regard to his general duties as an inspector, and to overlook the fact 
that Lazarus was manufacturing rlefective coats mi! .hereby violating 
the Sabotage Act. 


(5) Harris 97-99, 
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Martin W. Littleton acted as chief counsel for the defense and was 
fully appreciative of Mr. Lazarus’ high character and of his conscientious 
discharge of his duties in the manufacture of material for the Govern¬ 
ment. He was also well informed as to the general character and history 
of Fuller. After Fuller testified in chief, he was first questioned closely 
as to the time when he became an employee of the Government, counsel 
knowing that he was required to make and sign and swear to an applica¬ 
tion as to his prior experience. 


A messenger had been sent to the Government files to get the 
original of this application, signed by the witness, and he came into court 
with the document in his hand just as counsel was putting the following 
question : 

Q.—“Did you sign such an application ?” A.—“I did, sir.” 

Q.—“Did you swear to it ?’’ A.—“No, I did not swear to it.” 

Q.—“I show you your name signed on the bottom of this blank, and 
ask you if you signed that?” A.—“Yes, sir.” 

Q.—“Do you see it is sworn to?’’ A.—“ I had forgotten it.” 

Q.—“You see there is seal on it?” A.—“I had forgotten that also.” 

Q.—“This application appears to be subscribed on the 24th of May, 
1918, by Charles Lawrence Fuller.” A.—“ It must be right if I have 
sworn to it on that date.” 

Q.—“Do you remember in May, 1918, that you signed and swore to 
this application?” A.—“That is so, I must have sworn to it, sir.” 

Q.—“Do you remember ii?” A.—“Let me look at it and I can pro¬ 
bably refresh my memory.” (Paper handed to witness.) 

Q.—“Look at the signature ; does that help you?” A.—“That is my 
signature.” 

Q.—“You said that. Do you remember in May, 1918, you signed and 
swore to this?” A.—“Well, the date is there.” 

Q.—“Do you know that?” A.—“Yes, sir, 1 must have sworn to it. I 
don’t remember the date.” 

Q.—“Don’t you remember you signed your name, Charles Lawrence 
Fuller, there ?” A.—“I did, sir.” 

Q.—“And you swore to this paper and signed it?” A.—“That dato is 
correct there, yes, sir.” 

Q.—“Don’t you remember you swore to it on the date you signed 
it ?” A.—“I swore to it.” 

Q.—“Was your name Fuller?” A.—“Yes, sir.’’ 

Q.—“Has your name always been Fuller?” A.—“No, sir.” 

Q.—“What was your name?’’ 

The witness protested against any further inquiry along that line, 
but counsel was permitted to show that his name at one time was Finklcr 
and not Fuller. 


Counsel then proceeded to bring the witness down to the actual oath 
he had taken in his application« 
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Q. “Now, Mr. Fuller, in your application you made to the Govern- 
ment, on which I showed you your signature and affidavit, you attached 
your picture, did you not?” A_“Yes, sir.” 

Q- “And you stated in your application you were born in Atlanta, 
Georgia, did you not ?” A.—“Yes, sir.” 

, Q —“ You were asked, when you sought this posfiion, these questions: 
When employed, the years and the months,’ and you wrote in ‘February, 

1897, to August, 1917; number of years 20; Where employed—Brooklyn ; 

Name of employer—Vulcan Proofing Company ; Amount of salary,—37. 
50 a week, also superintendent in the rubber and compound room.’ You 
wrote that, didn’t you?” A.—“Yes, sir.” 

- ‘ Q —“And swore to that, didn’t you?” A.—“Yes, sir.” 

Q. “Now, were you employed from February 1897, to August, 

1917, twenty years, with the Vulcan Proofing Company?” A_“No, sir,” 

Q.—"That was not true, was it?” A.—“No, sir.” 

Q- And had you been assistant superintendent of the rubber and 
compound room?” A.—“No, sir.” 

Q.—“That was false, wasn’t it,?” A.—“Yes, sir.” 

Q- And through my experience as chief inspector of the rubber and 
slicker division,’ that was false, wasn’t it?” A.—‘ Yes, sir.” 

Q-—“You knew it was false, didn’t you?” A.—“Yes, sir.” 

Q’ And you knew you were swearing to a falsehood when you 
swore to it?” A.—“Yes, sir.” 

Q.—“And you swore to it intentionally?” A.—“Yes, sir.” 

Q- And you knew you were committing perjury when you swore to 
it?” A.—“1 did not look at it in that light.” 

Q- Didn t you know you were committing perjury by swearing and 
pretending you had been twenty years in this business?” A.—“Yes, sir.” 
Q.—“And you are swearing now, aren’t you?’’ A.—“Yes, sir.’’ 

Q—“In a matter in which a man’s liberty is involved?” A.—“Yes, 

• n 

sir. 


Q.—“And ycu know that the jury is to be called upon to consider 
whether you are worthy of belief or not, don’t you?” A._“Yes, sir.” 

Q.—“When you swore to this falsehood deliberately, and wrote it in 
your handwriting, and knew it was false, you swore to it intentionally, 
and you knew that you were committing perjury, didn’t you?” A.—“ I 
didn’t look at it in that light.” 

Q.—“Well, now, when you know you are possibly swearing away the 
liberty of a citizen of this community, do you look at it in the same 
light?” A.—“Yes, sir, I do.” 

Mr. Littleton then uncovered the fact that the witness, instead of 
having been twenty years superintendent of a rubber room with the 
Vulcan Proofing Company, as he had sworn in his own handwriting, was 
a stage entertainer in questionable houses, was a baker at a Coney Island 
show, was an advance agent of a cheap road show and had been published 
in the paper as having drawn checks that were worthless, the witness 
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fully admitting all of the details of his twenty years of questionable 
transactions. The result was his utter collapse so far as his credibility 
was concerned, and the Government’s case collapsed with him.” 0 

Mr. Harris relates the following : —“I once heard a brickmaker, 
called to give evidence for a Railway .Company, which had taken some 
brickfields, reduced to this by cross-examination : ‘I have come to speak 
to the loss sustained by the Plaintiff through having his brickraaking 
business taken from him; I come from—shire; I make bricks on a large 
scale there; the defendant Railway Company is a great customer of 
mine; almost my only customer; the Plaintiff’s bricks are made in 
Middlesex; there is no comparison between the bricks in—shire and those 
in Middlesex; they are made differently; I know nothing of brickmaking 
in Middlesex, except that they are not made as we make ours. I have 
had no experience in Middlesex. Plaintiff’s bricks are the worst I ever 
saw. They are not worth anything. There is no profit this year on good 
bricks; has not made any profit for the last three years: there will be a 
loss this year. If Plaintiff swears he made a profit this year; and proves 
from his books that he is making a profit, I would not believe him; I would 
not believe him or his books, or anything that is his. I do not believe 
him when he swears he has spent money in preparing his land for making 
bricks. I believe that taking the land and business of the Plaintiff away 
from him by the company is a good thing for him, and will put money 
into his pocket without any compensation at all,’’ 


Much that a scientific witness gives might be given as well by an 
ordinary person, and very often a great deal better. “I discovered con¬ 
siderable ecchymosis under the left orbit, caused by extravasation of blood 
beneath the cuticle,” said a young house surgeon in a case of assault. 


Language of the 
professional witness. 


Baron Bramwell: ‘‘I suppose you mean the man 

had a black eye*!"—Scientific Witness “ Precisely 
my lord.” 


Baron Bramwell : “Perhaps if you said so in plain English, those 
gentlemen would better understand you?” “Precisely, my lord,” answered 


the learned surgeon, evidently delighted that the judge understood his 


moaning, and accepting the rebuke as a compliment. 


If you look at the plain fact through the lens of scientific language 
its shape usually becomes distorted. Giving a man a “black eye” may be 
considered a trifling offence, and a jury might acquit; but impress them 
with the idea that the prisoner caused “extravasation of blood under the 


left orbit,” and he is regarded as a monster of cruelty to whom no mercy 
can be shown. 7 


(6) Wellman, 37-41. (7) Harris 119. 

Language of the motorist Two old friends met, and immediately found that they 
were equally devoted to motoring. After a discussion of their various cars, one bethought 
himself to ask concerning the other’s wife, whom he had never seen. That lady was des¬ 
cribed by her husband, as follows: 

“Nineteen-six model, limousine so to say, heavy tread, runs on low,’’ 

“Self-starter?’’ 

“You bitl” 




CHAPTER XXX 

POLICE WITNESS. 


“People, who have their attention eternally fixed upon one object, can’t help being a 
little narrow in tbeir notions.” (Foote). 


A French rural police recently made the following lucid report on a 
fatal railway accident: “I have the honor to inform M. le Sous Prefet 


that an individual, R. C., who is insane, lacking in 
reason, and without disconcernment, has been run 
over by a tram which was passing on purpose (sic). 
I transported myself to the scene of the accident 
and concluded that the head having been detached 
from the body, death must have been instantaneous. The individual, R.C., 

is all the more guilty as a similar incident occurred to him last year at the 
same season.” 

The policeman’s superior officer, M. le Sous Prefect, affixed his sig¬ 
nature to the report with the words, “Luet approuve ”—read and approved. 1 

Bob Cary was trying a case of assault and battery. The complai¬ 
nant had been pretty badly beaten up by her husband, and the constable, 
when he went to arrest the man at the family home, near Sycamore, 
Ohio, found the wife stili bleeding from the wrnunds inflicted by her 
assailant. Cary was very anxious that the witness should testify as to 
the condition in which he found the woman, and after several prelimi¬ 
nary questions leading up to the climax, he leaned back in his chair, and 
said: “You may now tell the court in what state you found the woman.” 
The constable was an Irishman, and promptly carne the answer. “In the 


Rural Police in 
France. 


Illustrative cases. 


»* 2 


state of Ohio, sor. 

Count Leo Tolstoi, the Russian novelist, who had ideas of his own as 
_ , the right of the community to punish its offend- 

Policeman s respect • _ _ . 

for law. in & niembeis, once saw a policeman take an indivi¬ 

dual into custody. He at once walked up to the 


constable and said.,— 

“Can you read ?” 

“Certainly, sir.’’ 

“Have you read the Scriptures ?” 

“Yes, Sir.” 

“Then you forget that they command us to love our neighbours as 
ourselves.” 

The minion of the law, quite taken aback, stared at the Count; then 
after a moment’s reflection, made answer, 

“And pray, can you read?” 


(1) National Corporation Reporter cited in 26 Green Bag 342. 

(2) 18 Green Bag 155. 
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“Yes.* 

“Have you read the police regulations?” 

“No.” . 

“Then read them.” 3 

Referring to the cross-examination of a police witness Harris has 
the following :—“The mode in which the official witness adopts to cross- 
examination of a young advocate is to fall upon him with all the weight 
of his official arrogance. Brusque and loud as the tone of a drill sergeant 
to an awkard squad are the answers he throws at the inexperienced 
advocate ; and every time this crushing force has been exercised, the 
Huge Mass of authority lifts up its head above the official cravat and 
poses itself with a well-defined expression of ‘I am ready for you again 
if you require any more, sir.’ 

Now, observe the‘Authority’ in his examination-in-chief. Many of 
my friends will recall the specimen. 

Q-—You are Superintendent of the O Division ? A.—Yes I am. 

Q.—Did you apprehend the prisoner? A.—I did. 

Q.—Where did you apprehend him? A.—On board the Handelushuer, 
outward bound. 

Q.—Did you recognise him when you saw him? A.—Immediately. 

<b> 

Q. What did you say to him ? A.—Ho! here you har! I won’t be 
quite sure whether I said here you are or you are here, Mr. Biggs : but 
if I may refresh my memory, my lord (turning to the Bench and drawing 

in his horns as though he were an Official Snail) with my notes (taking 
out his book)— 

Inexperienced Jones (for the defence): Stop, slop! what are you 
going to refer to ? 

My notes (with a violent lateral nod). 

Jones: Made at the time ? 

A.—I am, sir. 

Judge (smiling): I think he is. (Great laughter, in which all join 
except the Superintendent, who draws himself out like a telescope and 
then looks through it with a sneer at the blushing junior.) 

Q.—Now tell us what took place ? 

A.—May I refresh my memory ? (He knows he may perfectly well, 

if the evidence may be given at all ; but he asks this in the tone of an 

injured person whom Jones has been unmercifully putting down for the 
last half-hour.) 

Prosecuting Counsel : Certainly. 

Rash and inexperienced Jones : Stop ! did you caution him ? 

Witness (blandly) : Certainly. 

Jones: Do you really mean— 

Prosecuting Counsel (sharply) : Please toll us what you said, Ham, 
when you cautioned him ? 

(3) 4 Green Bag 346. 
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Behold the blushing Jones reduced to silence and to scorn ! Official 
Arrogance looking askance with anger in his eye, as one who should say, 
‘I think we’ve done you at last! You’ll remember tackling me.* 

Witness : I said (waiting for his lordship’s pen) whatever you say 
will be taken down in writing, and will be used in evidence against you 
on your trial. 

Then the statement is read and the prosecuting counsel asks, ‘ How 
long were you with him ?’ to which Official Dignity replies : —‘ About an 
hour.* 

Howto cross-examine this gentleman is the question. 

To which I answer—the largest balloon will burst if you force too 
much gas into it. Self-inflated with the responsibilities of his office, you 
may increase him more and more until the domineering ascendancy in 
the witness box will be an indication of the domineering arrogance he 
would exercise over a prisoner. 

His exhibition of accuracy is only a fraud, a clear indication that 
he wishes every word he says to be taken for granted. He will be the 
less likely, therefore, to stand the test of an analytical cross-examination. 
You will make him writhe by appearing to dispute his evidence, and will 
intoxicate him with his self-importance if you administer it in suitable 
doses. 

When he becomes too great for the witness-box, the jury will see 
that he's out of proportion, and when he most protests by his manner 
that he ought to be believed without question, the jury will most distrust 
him, always supposing that he has to rely upon the strength of his own 
veracity, which is not very great. 

Every one who conducts a defence in a criminal trial has to deal 
with police testimony, and as a class of evidence it figures more cons¬ 
picuously in criminal courts than any other. Again I shall commence by 
saying, as far as possible leave them alone. They are dangerous persons. 
They are professional witnesses, and in a sense that no other class of 
witnesses can be said to be. Their answers generally may be said to be 
stereotyped. All the ordinary questions have been answered scores of 
times by the well-disciplined, “ active and intelligent officer.” Don’t 
imagine that you are going to trip him up upon the path where his beat 
has been for many a year. He will perceive you coming while you are 
a long way off, and in all probability go out and meet you. Perhaps 
before you were born he answered the question you have just put. 4 He 

(4) See also Wellman’s Day in Court 182. 

“What did you say when you arrested the prisoner’* asked a young attorney, eager 
for the display of his ability in cross-examination. 

“Oh,” said the shrewd officer, “I quite forgot that, my Lord.” (He always takes 
“my lord,” into his confidence.) “I beg your lordship’s pardon; I sad, ‘Now, see here, 
Sykes, when you came out from gaol after serving the last seven years, you told me you 
meant to turn over a new leaf, and here you are again” And there the counsel was 
again. 
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knows what you will ask him next if you are no better than the rank and 
file of Quarter Sessions cross-examiners. 

But try him with something, just a little out of the common line, by 
way of experiment. You see he looks at you as though he had got the 
sun in his eyes. He cannot quite see what you are about. And you must 
keep him with the sun in his eyes if you desire to make anything of him. 
If he sees the drift of your questions, the chances are against your 
getting the answers you want, or in the form in which you would like 
them. He thinks it his duty to baffle you, and if you do not get an 
answer you don’t want, it will probably be because the policeman is as 
young and inexperienced as you are.'* 

To be effective with policeman your questions must be rapidly put. 
Although he has a trained mind for the witness-box, it is trained in a very 
narrow groove ; it moves as ho himself moves, slowly and ponderously 
along its particular beat; it travels slowly because of its discipline, and 
is by no means able to keep pace with yours, or ought not to be. You 
should not permit him to trace the connection between one question and 
another when you desire that he should not do so. If you ask him 
whether it was very dark night, and the darkness has nothing whatever 
to do with the issue, he will commence a process of reasoning (invented 
at Scotland Yard) as to your motive, and what might possibly be the 
effect of his answer. While this mental exertion is going on, interrupt 
him suddenly with a question you have good reason for putting, and in all 
probability you will get something near the answer you require/* 

Unless certain of the answer, never, under any circumstances, ask a 
policeman as to character. 

Your client may have the best, but policemen have such a high 
standard that no man in the dock can ever come up to it. 


Furthermore, it is dangerous to put “ fishing ” questions to this class 
of witness. You are almost sure to catch the wrong answer. Your safer 
course will be to cross-examine for contradictions and improbabilities, not 
forgetting where necessary to give the witness the opportunity of denying 
anything upon which you intend to contradict him. Cross-examine for 
prejudices, and as to opportunities, remembering always that there is 
often as much in the manner as in the matter of cross-examination, and 
much more at times in silence than in both.” 7 


O’Connell narrates to us the case of the detection of the Rev. Mr* 
Crampton (a Protestant priest in Ireland) in the act of throwing stones 
„ k . . ., 4 , at his own windows; the reverend gentleman having 

Certain incidents du- & 


ring the days of the 
Irish riots. 


complained of attacks upon his house, and procured 
the attendance of a party of police to protect him 
from the aggression of the Popish conspirators. Two of the police who 
were placed on this duty detected Mr. Crampton, at night, throwing stones 

Harris 104-105. (6) Ibid ., 

Yol, II —36 


(5) 


(7) Ibid 107. 
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at the windows. The reverend gentleman’s explanation was, that he did so 
in order to test the vigilance of his guard. But if he had not been caught 
in the act, we probably should never have heard a single word of this 
“ingenious device.” 

“These persons occasionally do very curious things,” said O’Connell. 

Several years ago, a parson at Roscrea, named Hamilton dressed up a 
figure to represent himself: seated it at table with a pair of candles before 
it, and a Bible, which the pseudo-parson seemed to be intently studying. 
He then stole out, and fired through the window at the figure. It was a 
famous case of Popish atrocity—a pious and exemplary clergyman, 
studying the sacred word of God. brutally fired at by a Popish assassin! 
He tried to get a man named Egan convicted of the crime; but having 
the temerity to appear as a witness himself, it came out upon cross- 
examination that the reverend divine was entitled to the sole and undivi¬ 
ded glory of the transaction/' 8 

One peculiar phase of the police officer, is given to us by Shakes¬ 
peare in his character of Dogberry. In the following scene, Dogberry and 

Verges are giving charge and instructions to the Watch for guarding the 
Prince’s Palace. 

Dogb. Are you good men and true ? 

Verg. Well, give them their charge, neighbour Dogberry. 

Dogb. First, who think you the most desartless man to be constable ? 

Watch. Hugh Oatcake, sir, or George Seacoal ; for they can write 
and read. 

Dogb. Come hither, neighbour Seacoal. God hath blessed you with 
a good name ; to be a well favoured man is the gift of fortune ; but to 
write and read comes by nature. 

2 Watch. Both which, master constable,— 

Dogb. You have ; I knew it would be your answer. Well, for your 
favour, sir, why, give God thanks, and make no boast of it; and for your 
writing and reading, let. that appear when there is no need of such vanity. 
You are thought here to be the most senseless and fit man for the consta¬ 
ble of the watch ; therefore bear you the lantern. This is your charge ; 
You shall comprehend all vagrom men ; you are to bid any man stand, in 
the prince’s name. 

2 Watch . How if he will not stand ? 

Dogb . Why then, take no notice of him, but let him go; and present¬ 
ly call the rest of the watch together, and thank God you are rid of a 
knave. 

Verg . If he will not stand when he is bidden, he is none of the 
prince’s subjects. 

(8) Personal Recollections of Daniel O’Connell Vol IT p. 1. 

Magistrate—“Can’t this case be settled out of court?” 

Mulligan.—“That’s what we were trying to do. your honour, when the police inter¬ 
fered.”—(Brooklyn Life.) 


POLICE WITNESS 


283 



Dogb . True, and they are to meddle with none but the prince’s sub¬ 
jects—You shall also make no noise in the streets ; for, for the watch to 
babble and talk is most tolerable and not to be endured. 

2 Watch. We will rather sleep than talk; we know what belongs to 
a watch. 

Dogb. Why, you speak like an ancient and most quiet watchman, 
and for I cannot see how sleeping should offend ; only have a care that 
your bills be not stolen •'—Well you are to call at all the alehouses, and 
bid those that are drunk got them to bed. 

2 Watch. How if they will not ? 

Dogb. Why then, let (hem alone till they are sober; if they make 
you not then the better answer, you may say, they are not the men you 
took them for. 

2 Watch. Well, sir. 

Dogb. If you meet a thief, you may suspect him, by virtue of your 
office, to be no true man ; and, for such kind of men, the less you meddle 
or make with them, why, the more is for your honesty. 

2 Watch. If we know to be a thief, shall we not lay hands on him ? 

Dogb. Truly, by your office, you may ; but, I think, they that touch 
pitch will be defiled ; the most peaceable way for you, if you do take a 
thief, is to let him show himself what he is, and steal out of your 
company. 

Verg. You have been always called a merciful man, partner. 

Dogb. Truly, I would not hang a dog by my will; much more a man, 
who hath any honesty in him. 

Verg. If you hear a child cry in the night, you must call to the 
nurse, and bid her still it. 

2 Watch . How if the nurse be asleep, and will not hear us ? 

Dogb. Why then, depart in peace, and let the child wake her with 
crying : for the ewe that will not hear her lamb when it baes, will never 
answer a calf when he bleats. 

Verg. ’ Tis very true. 

Dogb, This is the end of the charge. You, constables, are to prevent 
the prince’s own person ; if you meet the prince in the night, you may 
stay him. 

Verg. Nay, by’r lady, that, I think, we cannot. 

Dogb. Five shillings to one on’t, with any man that knows the 
statutes, he may stay him : marry, not without the prince be willing ; 
for, indeed, the watch ought to offend no man ; and it is an offence to 
stay a man against his will. 

Verg. By’r lady, I think, it be so. 

Dogb. Ha, ha, ha! Well, masters, good night: if there be any 
matter of weight chances, call up me. Keep your fellow’s counsels and 

your own, and good night—Cone, neighbour. 0 

- _ - - - - ' - ■ ' — - * " * » — ■■■— — - — ’ . <| 

(9) Shakes. Comody of Errors. 
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GUILTY WITNESS 


(Accomplice Evidence) 

Macbeth . How docs your patient, doctor ? 

Doctor. Not so sick, my lord, 

As she is troubled with thick-coming fancies, 

That keep her from rest. 

Macbeth. Cure her of that. 

Canst thou not minister to a mind diseas’d. 

Pluck from the memory a rooted sorrow, 

Raze out the written troubles of the brain, 

And with some sweet oblivious antidote 

Cleanse the stuff’d bosom of that perilous stuff 

Which weighs upon the heart ? ( Macbeth , Act V, Sc. 3) 

“All the perfumes of Arabia will not sweeten this little hand.” (Macbeth). 


.. There are crimes, which though committed in secret 

Struggles of the guil- _ , c . , 

ty conscience. cannot from their enormity and dreadful nature, be 

safely hidden by all the efforts of their evil perpetra¬ 
tor. Daniel Webster in commencing to address the jury on behalf of the 
prosecution in the case of the murder of Captain Joseph White said 
Such a secret can be safe nowhere. The whole creation of God has 


neither nook nor corner where the guilty can bestow it, and say it is safe. 
Not to speak of that eye, which pierces through all disguises, and beholds 
everything as in the splendor of noon, such secrets of guilt are never 
safe from detection, even by men. True it is, generally speaking that 
murder will out. True it is, that Providence hath so ordained, and doth 
so govern things, that those who break the great law of Heaven by shed¬ 
ding man’s blood seldom succeed in avoiding discovery. Especially, in a 
case exciting so much attention, discovery must come, and will come, 
sooner or later. A thousand eyes turn at once to explore every man, 
every thing, every circumstance, connected with the time and place ; a 
thousand ears catch every whisper ; a thousand excited minds intensely 
dwell on the scene, shedding all their light, and ready to kindle the 
slightest circumstance into a blaze of discovery. Meantime the guilty 
soul cannot keep its own secret. It is false to itself; or rather it feels an 
irresistible impulse of conscience to be true to itself. It labors under its 
guilty possession, and knows not what to do with it. The human heart 
was not made for the residence of such an inhabitant. It finds itself 
preyed on by a torment, which it dares not acknowledge to God orman. 
A vulture is devouring and it can ask no sympathy or assistance either 
from heaven or earth. The secret which the murderer possesses soon come 
to possess him ; and, like the evil spirits of which we read, it overcomes 
him, and leads him whithersoever it will. He feels it beating at his heart 
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rising to his throat, and demanding disclosure. He thinks the whole world 
sees it in his face, reads it in his eyes, and almost hears its workings in 
the very silence of his thoughts. It has become his master. It betrays 
his discretion, it breaks down his courage, it conquers his prudence. 
When suspicions from without begin to embarrass him, and the net 
of circumstance to entangle him, the fatal secret struggles with 
still greater violence to burst forth. It must be confessed, it will 
be confessed. There is no refuge from confession but suicide, and suicide 
is confession.” 1 


Illustrative cases. 


In a case tried by Mr. Baron Alderson the crime was brought to light, 

as the prosecuting barrister declared, “by one of 
those strange and unaccountable impulses which one 
finds taking possession of guilty persons and urging them on to some 
mad step which makes futile all the precautions they have taken to 
defeat punishment.” 


In this case the accused was charged with the murder of an old gen¬ 
tleman and of having robbed him of his purse and of a peculiar ancient 
silver watch. The watch, the murderer hid in the trunk of a hollow tree, 
and with the money he had stolen he went abroad to the colonies where 
he prospered. For no less than ten years he lived in the colony, adding 
year by year to his means. Whether during the whole of that time he 
was haunted by the memory of the old silver watch in the hollow tree is 
unknown, but at the end of that time he actually made a voyage to Eng¬ 
land to obtain it. 


Paying a stealthy visit to the scene of his forgotten crime, he found 

the watch where he had hidden it. It would not go, however, and he 

took it to a watchmaker to have it repaired, when its strange make and 

antiquity aroused the jeweller’s curiosity. He suddenly recalled the fact 

that the old gentleman murdered ten years since had been described as 

possessed of such a watch, and communicated with the police. It led to 
the guilty man’s conviction a 


Lambeth poisoning 
case. 


From the 17th to the 2lst of October, 1892, the Central Criminal 

Court, better known as the “ Old Bailey,” in London 
was occupied with the trial of Thomas Mill, or Mill 
Cream, for the murder of an “unfortunate” girl 
named Matilda Clover. Mr. Justice Hawkins, the greatest cro SS -exami. 
ner in his day that the English Bar has ever produced, was the presiding 
judge ; Sir Charles Russel, the new Attorney-General, prosecuted for the 
crown; while Mr. Geogheghan, one of the principal lights of the crimi- 
nal bar, was leading counsel for the defence. 

The prisoner was a man of about forty years of age, tall, stout, and 
broad-shouldered ; he was almost entirely bald ; had a heavy cast in his 
eye s, which a pair of old gold-rimmed spectacle s imperfectly concealed ; 

(1) Speeches and orations of Daniel Webster pp. 195-196 ~ 

(2) Boston Herald cited in III Cr. L. J. p. 81-82. 
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and wore a moustache and short; bristly beard. He had a decidedly strong 
but singularly unpleasant mouth, which kept in almost constant motion ; 
and his appearance, as a whole, was powerfully suggestive of that of a 
trapped and caged tiger. 

The case for the prosecution was opened by Sir Charles Russell with 
ability and moderation. Sir Charles is no orator as Cockburn was ; and 
his mastery over the mind of the average juryman is due entirely to his 
logical force, and his impressive, deliberate utterance,—he never leaves 
a point without waiting to see whether it has had the precise effect upon 
the constitutional tribunal which he intends. The general impression 
in court was that the opening speech for the prosecution was a great 
effort of forensic acumen ; and the learned counsel for the prisoner was 
heard to observe that it would tell with deadly if not fatal effect on his 
client’s chance of escape. 

The first witnesses were two girls, Eliza Masters and Eliza May, 
who were brought to prove that Mill was in the company of Clover some 
days before her death. Their testimony, however, was not altogether 
satisfactory. Mill had made an appointment to visit them at their 
lodgings at a certain hour on a certain afternoon. They were on the 

outlook for him at the time appointed and swore that they saw him pass 
beneath their window along with the girl, Matilda Clover. The window, 
however, was shut; Clover’s companion was walking on the inside of the 
pathway; the glimpse which the girl caught of him was momentary at 
the best ; and Masters at least failed to identify him, when she saw him 
subsequently w 7 ith his hat on at Bow Street Police Court. Then came the 
girl, Lucy Rose, who was servant in the house where Clover lodged. 
But she, too refused to identify the prisoner with the man whom Clover 
had brought home with her on the night of her death. There was clear 
evidence that this unfortunate girl was poisoned with strychnine, and 
died from its effects. No trained eye cam mistake the symptoms pro¬ 
duced by that cruel and deadly drug ; and although the ignorant 
witnesses who saw Clover die were unaware of the presence of strychnine* 
their artless description of her death-bed agony enabled the well known 
expert to the Home-Office, Dr. Thomas Stevenson, to say at once that 
strychnia, and strychnia alone, was the cause of death. There w 7 as no 
evidence, however, that Mill had administered anything to her; and if 
the case had stopped here, he would certainly have been entitled to an 
acquittal. 

But with the fatal maladroitness which criminals of his class 
invariably display, he proceeded to weave the rope of circumstantial 
evidence which ultimately hanged him It was proved—and one could 
not fail to observe in the faces of the jurymen the telling effect of the 
testimony—that at a time when no living soul had dreamed that the girl 
Clover had been murdered, much less murdered by strychnine, Mill was 
writing to Dr. Broadbent, the phys ician to th Prince of Wales and one 
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of tha most honored and honorable members of the medical profession 
explicitly stating that Clover had been poisoned with strychnine, and 
threatening to accuse him of the murder unless he was prepared to pay 
handsomely for the blackmailer’s silence. It was proved that Mill was in 
possession of large quantities of strychnine ; that he had attempted to 
administer pills to another girl named Loo Harvey of the same class as 
Matilda Clover; had then circulated a report that she too had fallen a 
victim to strychnia, and had endeavored to levy fresh blackmail out of 
the circumstance. Loo Harvey told her story well, and no one present 
had any doubt that she was speaking the truth. Then it was demons¬ 
trated that two other girls in the same unfortunate rank in life, Marsh 
and Shrivell, had died mysteriously from strychnine poisoning, and that 
a man whom the police positively identified with Mill had been in their 
company a short time before. Finally, there was found in Mill’s 
possession a memoranda containing the initials of all the murdered girls, 
and the precise dates when their deaths occurred. 

This closed (he case for the crown. No witnesses were called for the 
defence ; but Mr. Geogheghan most ably contended that the proof of 
identity was too defective to entitle the jury to bring in a verdict which 
would deprive a fellow-creature of his life. Sir Charles Russell replied 
with the same deadly moderation that he had exhibited in his opening 
speech ; and then the court adjourned for the day, in order to enable Mr. 
Justice Hawkins to prepare his charge. Up to this time Mill confidently 
expected an acquittal. He expressed the most unbounded admiration for 
his counsel, and said that he thought very little of Sir Charles 
Russell, and was surprised that such a feeble advocate should ever have 
been made Attorney-General of England. But Mill’s hopes of escape 
visibly disappeared, when on the following day Sir Henry Hawkins 
summed up the case to the jury. His lordship was evidently determined 
to make a great effort; he had carefully arranged his materials; he spoke 
for three hours in that clear, incisive, beautiful voice with which the 
Tichboine claimant was painfully familiar, and—principally because 
there was no defence—his charge was a speech for the prosecution far 
abler and more effective than that which Sir Charles Russell had deliver¬ 
ed on the previous day. 

Then comes the closing scene. The jury retire ; the prisoner is led 
downstairs to spend tho awful interval in which his life is hanging in the 
balance out of sight, of the eager eyes and away from the hum of tl e 
hushed voice of tho great crowd with which the court is thronged. 
Mr. Justice Hawkins leaves tho bench for a few minutes’rest. Suddenly 
and within a quarter of an hour after the judge has finished his charge, 
it is whispered that the jury are coming bick. Man by man they file in¬ 
to the box ; and one glance at their grave, resolute faces suffices to tell 
the most casual observer what their verdict will be. Sir Henry Hawkins 

returns to the bench. The prisoner is brought to the bar; he leans his 
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right arm upon it and gazes intently, but hopelessly, at the faces of those 
on whose word his fate depends. 

“Gentlemen, are you agreed on your verdict ?” says the clerk of court. 
“We are,*’ replies the foreman. 

“Do you find the prisoner guilty or not guilty?” 

“Guilty,” is the answer. 

“Thomas Mill,” the clerk of court goes on, “you stand convicted of 
the crime of wilful murder. What have you to say why the court should 
not pass judgment of death upon you according to law?” 3 

(3) 5 Green Bag, 75-77. 

Moral evidence in murder cases:— Judge Donovan says.—“In civil ;law books some 
general rules of evidence are given which apply alike to criminal court practice. But in 
capital cases there are some more rules, quite as important, by which to determine the 
guilt or innocence of accused parties. They are rules of moral evidence. 

1. The first rule of moral evidence of the guilt of an accused party is giving false and 
inconsistent accounts of the death of a deceased person. This is exemplified in the case of 
Rex. v. Donallen, Gurney’s Reports, 781. There the accused represented to some persons 
that the deceased had died of a cold occasioned by wetting his feet, although, in fact, they 
had not been wet; to others, that the cause of his death was the rupture of a blood vessel; 
and to others, that it was a venereal complaint. 

2. A second rule of the moral evidence, from which guilt is not infrequently deduced, 
is giving improbable or contradictory accounts of the manner of the death , where the ac. 
cused claims to hare witnessed it. In the State v. Cecely, 18, Smede’s and Marshall 
Xeports, 206, the prisoner at one time said the murder was committed by five soldiers, 
and that she was awake when they entered the house, and saw them enter. At another 
time she said she was asleep, and did not see them enter. 

3. A third rule of moral evidence is refusing to look at the body of a murdered person. 
A modern case is that of Peter Robinson, which occurred in New Jersey. The deceased 
had been secretly killed in the prisoner’s own house, and buried under the basement floor, 
and the prisoner did not sleep in the house a single night after the deceased disappeared. 
He stated he would not sleep nor live there unless some one moved in with him, assign¬ 
ing as a reason that his children died there suddenly. 

4. A fourth moral rule , indicating guilt, is confusion manifested at simple inquiry. 
The case of Drayne is an example of this rule. A person had suddenly disappeared, and 
his wife made inquires of the hostler of an inn at which he had put up the night before his 
disappearance, fche asked the hostler what sort of a hat he wore. He replied, a black one. 
Nay, said she, my husband’s was a gray one. At which words he changed color several 
times and never looked up in her face afterwards. The hostler had, in fact, committed the 
murder and had the hat dyed from gray to black. 

5. A fifth rule of moral evidence of guilt arises from casual observation , made by a 
party, leading to important results. The truth of this rule has many striking examples; 
only two instances need be given: Eugene Aram was tried for the murder of Daniel Clark 
in 1759. The murder occurred thirteen years before his arrest. An apparently slight cir¬ 
cumstance in the conduct of Houseman, his accomplice, led to Aram’s conviction and 
execution. A skeleton believed to be Clark's had accidentally been disinterred, and it 
having been determined to hold an inquest over it, Houseman was summoned to attend as 
a witness. His symptoms of uneasiness attracted attention, and having picked up one of 
the bones, he dropped the unguarded expression, “This is no more Daniel Clark’s bone than 
it is mine.” It was naturally concluded that if he was so sure that these were not Clark’s 
bones, he could give some account of them. The casual remark of Houseman led to the 
arrest and execution of Aram. It is a strange fact that an expression almost similar to that 
used by Houseman escaped from Dr. Webster (Bemis’ Reports, 194), convicted and execu¬ 
ted for murder in Boston, after he had been brought in view of the deceased. He exclaimed, 
“That is no more Dr. Parkman’s body than it is mine !” 

6 . A sixth rule of moral evidence of guilt is alarm and confusion in view of dis¬ 
covery when the criminal finds his own person drawn within the sphere of investigation.— 
Emotion and agitation, under such circumstances, are among the most convincing 
evidences of criminal agency. 

7. A seventh rule , morally indicating guilt is applicable to murder by poison. It is 
that the destruction of evidence necessary to present the case to the action of the law is 
strong evidence of guilt. This rule is philosophically true, for the desire to destroy the 
means of proof is naturally the impulse of a guilty mind." {Donovan s Skill in Trials 131). 
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A weird-experience. 


The eminent doctor, Sir Astley Cooper, told Sergeant Ballantin© of a 

weird experience which once befell him when he 
was a young man and as yet undistinguished in his 
profession. He had been called in by the police to see a man whom they 
had arrested on a charge of murder. Cooper, a relative, a warder, and 
the prisoner were in the cell together and the door was closed. Having 
made his examination, Cooper was preparing to leave when to his amaze¬ 
ment, he saw a dog walk up to the prisoner and sniff at a place on his coat. 

The animal disappeared, and Cooper, requesting the man to take off 
the garment, examined the spot to which the dog had drawn his attention. 
There was a strange stain there, and subsequent examination proved that 
it was human blood. That stain did much to send the owner of the coat 
to the gallows. But what had become of the dog Cooper had so mysteri¬ 
ously seen ? The warder laughed at the idea of such a thing being in the 

Spectre sent to d a Ce ^‘ ^ 00r had ^ een s ^ ut the time, and the 

the^criminTl 1 to^his cl °sest search failed to discover the slightest trace of 

doom - the animal. Cooper always believed that the dog 

was a spectre sent to drag the criminal to his doom. 4 

John Conquest, for thirty years connected with Scotland Yard, says:— 

“You have no idea how a man who is on the track of 
a criminal enters into the spirit of the chase. For 
the lime being, his whole mind is centred upon the 
question that has to be solved. I have often been so absorbed in a case 
that I have gone without food and sleep, without having time to notice 
the want of either. 


On the track of the 
criminal. 


In this connection the following interesting experiments may also be noted :_ 

“Professor Hugo Munsterberg of Harvard University, gave a most interesting address on 
‘Psychology and Crime” at the City Club in Chicago recently. He advanced some new 
theories for the detection of criminals by psychological methods. 

“ An interesting way of detecting crime might be known as the “association of ideas 

method.” Every time a word is spoken the hearer at once associates some other idea 

with it. I say ‘door,’ you think of ‘house’ or ‘room,’ or whatever other notion flits first 
into your head. 

“To show you how this will work in the detection of crime, let me tell you of an ex¬ 
perience I had. A suspect had been brought to me for a psychological test. He was 

perfectly frank, and said he did not even know why he should be suspected of anything 
wrong. I repeated to him a list of 100 common words and asked him to name the first 
thing that occurred to his mind in connection with each word. Then I noted the length 
of time it took him to answer, by means of a stop watch. Out of the 100 words he replied 
to 94 with normal swiftness, between three-fifths and one and one-quarter seconds. 

“But there were six words at which his mind halted for more than two and a half 
seconds. He did not know that he took longer to answer to these words, nor did he know 
that 1 noticed it. But the words were ‘money,’ ‘bank,’ ‘Cheque,’ ‘forger,’ ‘prison,’ ‘theft’, 
ruture criminal proceedings were the results of this test. 

“I have found that any man who has committed a crime always keeps in the back¬ 
ground of his mind the memory of that crime as an idea he wants to suppress. When 
anything is suggested which in any way is connected with the idea he is trying to sup¬ 
press, his mind becomes confused and slow. Or it may become unduly excited, and he 
may blurt out a word suggested only because of the crime. 

“Such a test is one against which no shrewdness of the witness and no skill of his 
lawyer can protect a suspect. The more he tries to guard himself the more certain he is 
to betray himself. (Cited in 7 Cr. I.. J. pp. 106—107). 

(4) Cited in 3 Cr. L. J. p. 82. 

Vol. II-37 
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“I well remember how I was brought into touch with the famous 
burglars, Charles Russell and William Whistler. For sheer ingenuity a 
clever criminal wants a lot of beating, and these two I always regard as 
among the most astute property-lifters I have ever brought to book. 

“The method they employed was this Russell got up as a well-to-do 
country squire, to call on leading West-end house agents and provide him¬ 
self in this way with orders to view numbers of houses in wealthy neigh¬ 
bourhoods. He usually selected those in a terrace, where the houses are 
almost invariably built on the same plan, so that, having looked over one 
empty house, he knew exactly what the rest w r ere like, and could draw 
up a plan of the particular house he had fixed upon for the job in hand. 
The word burglary is instinctively associated in the minds of most peo¬ 
ple with darkness and no doubt this was why Russell and Whistler were 
so fond of choosing the day time to play their little games in. 

“Having formed an idea as to which was the chief bedroom the one, 
that is to say, most likely to be occupied by the lady of the house whose 
jewels they intended to appropriate—they imparted this information to 
their accomplice, a mere lad of small built but great agility. Climbing 
up to the house they were looking over, he would make his way along the 
roofs and get into the garret window of the house selected. 

“ The time chosen for this daring enterprise would be just when the 
family were at a meal, so that the servants would also be busy and there 
was every chance of no one being about upstairs, and the boy might 
therefore ransack the bedrooms wdthout interruption. Inside a period of 

three months they committed no fewer than twenty burglaries of this 

% 

character, the chief one being at Audley square, Park lane, where over 
£ 3000 worth of jewelry was stolen from a lady’s bedrom. 

“ For a long time I was entirely baffled by these daring thieves, and 
it was their own ingenuity which eventually caused their downfall. I 
marked down certain localities as likely to become the scene of their next 
enterprise, and, having made up my mind that they almost invariably 
worked at dinner-time, I had these carefully watched at this hour. For 
weeks all my efforts w T ent unrewarded. Burglaries were committed 


under our very eyes. 

“One evening, however, I noticed a man walking oulsidc a row of 

houses upon which I had my eye, who seemed to 
Curiosity Ucones have the greatest difficulty in lighting his pipe* 

suspicion. . . . . , ix- no 

Apparently it kept going out, and each time ne 
struck tw r o or three matches in trying to relight ir. My curiosity became 
suspicion when I noticed that in spite of all these matches no smoke came 

from the pipe. 

“In an instant I perceived that this man was making signals to some 

one in one of the houses in the row. With a detective 
Thinking is acting. . £hink must always be to act. Inside ten minutes 

had not only arrested the man with the pipe, which we found, 


Thinking is acting. . 


my men 
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sure enough, had no tobacco in it, but had caught his ally in the empty 
house and taken the boy, with the jewels in his pocket. 

“It came out afterwards that one of them invariably paraded in front 
of the ‘ crib * which was being ‘ cracked.’ The boy upstairs kept a sharp 
look-out at the window while he was at work, and if the man in the street 
struck one match it was a sign of danger, if two or more it indicated that 
coast was clear.” 5 

The case of Peilly, a Frenchman, is one of the most remarkable 

instances of mysteriously discovered crime. Dozens 
A mysterious letter. . , " , , , . , 

of theories have been suggested m explanation 

of the circumstances, each as wonderful as the other. Peilly was a 
widower, wealthy and greatly respected in his neighbourhood. Among 
hi3 friends he specially numbered M. Barace, a magistrate. But Peilly 
was not all that he appeared upon the surface. He was a man of fierce 
passions and of crafty mind. He was a murderer. His victim was a 
young girl belonging to a poor fair;ily in the neighbourhood, whose dis¬ 
appearance created immense sensation among the townsfolk. M. Barace 
was specially active in trying to clear up the mystery, and he was 
accustomed at the end of each day’s work to visit Peilly to talk the 
matter over and discuss the next step and have a game at draughts and 
a glass of whiskey with him. 

One day M. Barace received, to his intense surprise, a letter in 
Peilly’s handwriting and bearing his signature. It seemed like the letter 
of a madman. In it Peilly related how he had murdered his victim, the 
steps he had taken to avoid discovery, how he had baffled Barace, and 
made some remarks upon that gentleman’s sagacity of a by no means 
flattering nature. 

Investigation corroborated beyond all question the truth of the state¬ 
ments made in the letter. Yet Peilly to the last—even when, his guilt 
having been clearly proved,—he confessed all,—swore that he had never 
written it. There were details in it which, as he admitted, could only 
have been known to himself, and the handwriting was his; yet Peilly 
with his dying breath declared the letter was not his. The most plausi¬ 
ble explanation suggested appears one put forward by an eminent French 
savant, that Peilly wrote the letter and sent it while in a somnambulistic 
state. 

A most extraordinary case was heard some years since at the Oxford 

Crime brought to assizcs > hi which a foul crime was brought to light 
light through a pre- through a presentiment. In this case, however, the 
sentiment. person who was to act the part of a minister of ven¬ 

geance was one quite unkown to the guilty person. 

Two labourers were working in a field one day, when one, an entire 
stranger to the district, inquired of the other, a native in those parts the 
near e st way home to hh lodgings in a village about three miles away 

(5) Cited in 3 Cr. L. Journal £2-83. ~ ^ 
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The haunting idea 
of the old well. 


The native informed him of a short cut. It was by means of a footpath 
which at a certain place turned off round a little wood. 

“You might cut through the wood,” said the guide, “but it would not 
be safe. There’s an old dry well in it, and the top of it is overgrown with 
bush, and you might pitch down before you knew where you were. Stick 
to the footpath and you’ll be all right.” 

The inquirer thanked him and said he would follow his advice. Dur¬ 
ing the rest of the day’s work, however, that old well in the wood haunted 

him. He could not get it out of his mind. When 
the work was finished, he begged his companion to 
show him the well. Why he wanted to see it he 
could not say, but find that well he must. He was so persistent that his 
comrade at last agreed to go with him to the place. As they looked down 
into the dark pit, the mouth of which was nearly closed with bracken and 
bramble, they heard a faint cry come from its depths. The cry was that 
of a little baby boy. His discovery led to the arrest of his mother, who 
confessed that she had put the child down the well. She was sentenced 
to penal servitude for life. An extraordinary feature of the case was 
that the wretched woman, relating her crime, said that when she came to 
the well she could not summon the heart to throw the child down, so she 
lowered him to the bottom by means of string. 6 

An eminent barrister famous for his power in cross-examination, 

had once to defend a man charged with poisoning his 
master. The principal witness for the prosecution 
was a fellow-servant, who swore 
prisoner in the act of mixing a white powder with 
spirits which it was his duty to supply his master 
returning to bed. 

The defending counsel, in his cross-examination was so deferential 
and polite to the witness that his manner as much excited the surprise of 
the court as it flattered the feelings of the witness himself. He was com¬ 
plimented upon his intelligent and straightforward replies, and finally 
questioned as to the finding of the remains of the powder in the glass, a 
fact to which he had sworn. 

“After what transpired you had no doubt that it was the arsenic 
which caused^the illness of your master?” asked the counsel, directing a 
look of indignation at his own client, the prisoner in the dock. The 
witness assented. 

“Then you know something of the properties of arsenic?” observed 
the other with an approving smile. The witness hesitated and replied 
in the negative. 

“ Then,” suddenly thundered the barrister, flashing his eyes upon 
him, “ how did you know the powder to be arsenic ? ” 

The transition was so sudden that the man was carried out in a fit. 


Other Illustrative 
eases. 


that he detected the 
the hot water and 
with every night on 


(6) Ibid pp. 84-85, 
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The defence was that the white powder was nothing more than the 

usual harmless sugar provided with hot punch, while the real poison had 
been added by another hand. 

At the next assizes the prisoner and the witness 

an P d 0 w°°n 0 ess e 'cha n S giDg had chan S ed P lace « when the latter was proved to be 
places. the real culprit, a fact suspected and worked upon by 

the astute counsel from the first. 

A fine ruse was adopted by one of the leading counsel of recent 

Parnell commission. times in the Parnell commission enquiry which 

was a trial of great political importance, the 
whole case of which hinged upon the question of genuineness of certain 
letters. The most important witness was, while under examination, 
suddenly taken by surprise by being called upon to write down a parti’ 
cular word which occurred in the letters. The slip of paper was handed 
back with the word mis-spelt in an identically similar fashion as it 

appeared in the correspondence, and the clever forger was soon after 
detected in the witness himself. 7 


“One Jaques Du Moulin, a French refugee in America, employed his 
monies in purchasing lots of goods that had been condemned at the cus¬ 
tom house, which he again disposed of by retail; as these goods were 
such as had a high duty imposed on them, they were frequently smuggled, 
and those who dealt in this way were generally suspected of increasing 
their stock by illicit means, and smuggling, or purchasing smuggled goods, 
under colour of dealing only in goods that had been legally seized by the 
Kings officers, and taken from smugglers. This trade, however, did not, 
in the general estimation impeach his honesty, though it gave no sanction 
to his character : but he has been often detected in uttering false gold 
coins. He came frequently to persons of whom he had received money 
with several of these pieces of counterfeit coin, and pretended that they 

(7) 4 Green Bag, 319-320. “ 


One of tbo means by which great crimes are brought to light is the tongue of thn 
scandal monger. He is always alert for something out of the wav if ho dnn q not i 

it is not hard for him to invent some. Barrister Ball was said to have had the baMt^of 
speaking suspiciously of persons in their absence. DaDlt ot 

„ 1 ne-ver could bring himself to believe that an absent man could be either honest or 

respectable. He would say for instance,—‘He’s a charming fellow and T am lriTtu 

» ge ‘ ting ° n 80 wel1 ; 1 ^ar he had ’a vast deal to ooZd Si enterJ We They 
say his father was transported, and while he was away the mother kpiT* * 

house, but it was in a fashionable neighbourhood and she made a great deal of monev and 

he y wo e n thus ’ ,t,s said,enabled to bring up their son to the Br Bu L jb me 
the world is so censorious. I never believe these things on mere hearsav r hour hZ ’ 

on first-rate authority that the young man himself was once tried for fraud hut then he 
was acquitted and when a jury of his countrymen have pronounceda man"no? 

hp?i say t . h , a . t no shadow of suspicion should rest upon his character afterwards 7 I 
5^ e e . J 1e owed his acquittal to some technical formality, notwithstanding the strength of 
the evidence against him; but every one has a right to claim the immunitiiU or “^“5, of 

. r . x. r| 1 — never think the worse of our^riend^ fw^his 

youthful escapades, serious as they may have been.’ (Robson's Bench and Bar 3l0) “ 

The Chaplain of a convict prison asked one of his flock, who was in c 

i?nr'a^K 8h , ter ’ V, h , at man he had billed. "It was a woman, my wife and not a man " hi 
replied but, sir, he continued, “it was altogether a private matter with whirh thf 
public has no concern.’ (4 Green Bag, 13y.) * 111 w hich the 
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were among Ihe pieces which had been paid to him ; this was generally 
denied with great eagerness, but if particular circumstances did not con¬ 
firm the contrary, he was always peremptory and obstinate in his charge. 
This soon brought him into disrepute, and he gradually lost not only his 
business but his credit. It happened that having sold a parcel of goods, 
which amounted to seventy-eight pounds to one Harris, a person with 
whom he had before no dealings, he received the money in guineas and 
Portugal gold several pieces of which he scrupled, but the man having 
assured him that he himself had carefully examined and weighed those 
very pieces and found them good, Jaques Du Moulin took them and gave 
his receipt. In a few days, however, he returned with six pieces, which 
he averred were of base metal, and part of the sum which he had a few 
days before received of him for the lot of goods* Harris examined the 
pieces and told Du Moulin that he was sure they were none of them 
among those which he had paid him, and refused to exchange them for 
others. Du Moulin as peremptorily insisted on the contrary alleging that 
he had a drawer by itself, and locked it up till he offered it in payment 
of a bill of exchange, and then the pieces were found to be bad, insisting 
that they were the same to which ho had objected. The man now be¬ 
came angry, and charged Do Moulin with intending a fraud. Du Moulin 
appeared to be rather piqued than intimidated at his charge, and 
swore that these were the pieces he received of Harris. Harris 
was at length obliged to make them good : but, as he was con¬ 
fident Du Moulin had injured him by a fraud supported by perjury he told 
his story wherever he went, exclaiming against him with great bitterness 
and met with many persons who made nearly the same complaint, and 
told him that it had been a practice of Du Moulin's for a considerable 
time. Du Moulin now found himself universally shunned and hearing 
what Harris had reported from all parts, he brought his action for de¬ 
famatory words, and Harris, irritated to the highest degree, stood upon 
his defence; and in the meantime having procured a meeting of several 


persons who had suffered in the same way in the dealings with Du Moulin, 
they procured a warrant against him, and he was apprehended upon 
suspicion of counterfeiting the coin. Upon searching bis drawers a 
great number of pieces of counterfeit gold coins were found in a drawer 
by themselves, and several others were picked up from other money, that 
was found in different parcels in his box. Upon further search a flask, 
several files, a pair of moulds, some powdered chalk, a small quantity 
of Aqua Regia, and several other supicious implements were discovered. 
No doubt could now be made of his guilt which was extremely aggravated 


by the methods he had taken to dispose of the money he made, the in¬ 
solence with which he had insisted upon its being paid him by others, and 
the perjury by which he had supported his claim; his action against Harris 
for defamation was also considered as greatly increasing his guilt and 


everybody was impatient to see him punished. In these circumstances. 
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he was brought to his trial and his many attempts to put off bad money, 
the quantity found of counterfeit coins in his box and above all, the in¬ 
struments of coining which, upon a comparison, exactly answered the 
money in his possession,being proved, he was upon their evidence con¬ 
victed, and received the sentence of death. 

Now a strange thing happened. A few days before he was to have 
been executed, one Williams, who had been bred a seal engraver, but 
had left his business, was killed by a fall from his horse; his wife, who 
was then big with child, and near her time, immediately fell into fits and 
miscarried: she was soon sensible that she could not live, and therefore 
sending for the wife of Du Moulin, she desired to be left alone, and 
then gave her the following account:—That her husband was one of four, 
whom she named, that had for many years subsisted by counterfeiting 
gold coin, which she had been frequently employed to put off and was, 
therefore, entrusted with the whole secret; that another of these persons 
had hi ed himself to Du Moulin as a kind of footman and porter, and being 
provided by the gang with false keys, had disposed of a very considerable 
sum of bad money, by opening his master’s box and drawers and leaving 
it there in the stead of an equal number of good pieces which he took out; 
that by this iniquitous practice Du Moulin had been defrauded of his 
business, his credit and his liberty, to which in a small time his life would 
be added, if application was not immediately made to save him; by this 
account which she gave in great agony of mind she was much exhausted 
and having given directions where to find the persons whom she im¬ 
peached, she fell into convulsions and soon after expired. The woman 
immediately applied to a Magistrate and having related the story she 
had heard, procured a warrant against these men, who were taken the 
same day, and, separately examined. Du Moulin’s servant steadily 
denied the whole charge and so did one of the other two; but while the 
last was under examination a messenger who had been sent to search 
their lodgings, arrived with a great quantity of bad money and 
many instruments for coining. This threw him into confusion, and the 
Magistrate improving on the opportunity by offering his life, if he would 
become an evidence for the king, he confessed that he had been long as¬ 
sociated with the other prisoners and the man that was dead, and he 
directed where other tools and money might be found, but he could say 
nothing as to the manner in which Du Moulin’s servant was employed to 
put it off. Upon this discovery Du Moulin’s execution was suspended, and 
the King’s witness swearing positively that his servant and the other 
prisoner had frequently coined in his presence, and giving a particular 
account of the process and the part which each of them usually 
performed, they were convicted and condemned to die. Both 
of them however still denied the fact, and the public were still 
in doubt about Du Moulin. In his defence he had declared that 
the money which was found together, was such as he could not trace 
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to the persons of whom he had received it, that the parcels in 
which bad money was found mixed, he kept separate, that he might 
know to whom to apply, if it should appear to be bad, but the finding of 
the moulds and other instruments in his custody was particularly not yet 
accounted for ; as he only alleged in general terms, that he knew not how 
they came here, and it was doubted whether the impeachment of others 
had not been managed with a view to save him who was equally guilty, 
there being no evidence of his servant’s treachery, but that of a woman 
who was dead, reported at second hand by the wife of Du Moulin who was 
mainfestly an interested party. He was not however, charged by either 
of the convicts as an accomplice, a particular which was strongly urged 
by his friends in his behalf ; but it happened that while the public opinion 
was thus held in suspense a private drawer was discovered in a chest that 
belonged to his servant and in it a bunch of keys and the impression of 
one in wax. The impression was compared with the keys, and that 
which it corresponded with, was found to open, Du Moulin’s box, in 
which the bad money and implements had been found. When this parti¬ 
cular, so strong and unexpected, was urged, and the key produced, he 
burst into tears, and confessed all that had been alleged against him ; he 
was then asked how the tools came in his mister’s box and he 
answered that when the officers of justice came to seize his master, he 
was terrified for himself, knowing that he in his chest had these instru¬ 
ments, which the private drawer would not contain and fearing that he 
might be included in the warrant, his consciousness of guilt kept him in 
continual dread and suspicion ; that for this reason, before the officers 
went upstairs he opened the master’s box with his false key, and having 
fetched his tools from his box in the garret, he deposited them there and 
had just locked it when he heard them at the door. 

In this case even the positive evidence of Du Moulin, that the money 
ho brought back to Harris was the same he had received of him, was 
not true, though Du Moulin was not guilty of perjury, either wilfully or 
by neglect, inattention or forgetfulness. And the circumstantial evidence 
against him, however strong, would only have heaped one injury upon 
another and have taken away the life of an unhappy wretch, from whom 
a perfidious servant had taken away everything else. 

In another case, a gentleman died possessed of a very considerable 
fortune, which he left to his only child, a daughter, and appointed his 
brother to be her guardian and executor of his will. The young lady was 
then about eighteen ; and if she happend to die unmarried, without 
children her fortune was left to her guardian and to his heirs. As the 
interest of the uncle was, now incompatible with the life of the niece 
several other relations hinted, that it would not be proper for them to 
live together whether it was their idea to prevent any occasion of slander 
against the uncle, in case of the young lady's death, or whether they had 
any apprehension of her being in danger, or whether they were only 
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discontented with the fathers disposition of his fortune, and therefore 
propagated rumours to the prejudice of those who possessed it cannot be 
known. The uncle, however, took his niece to his house near Epping 
Forest, and soon afterwards she disappeared. 

Great inquiry was made after her, and it appearing, that the day she 
was missing, she went out with her uncle into the forest, and that he 
returned without her, he was taken into custody. A few days afterwards 
he went through a long examination in which he acknowledged that he 
went out with her, and pretended that she found means to loiter behind 
him as they were returning home ; that he sought her in the forest as 
soon as he missed her ; and that he knew not where she was or what was 
become of her. This account was thought improbable, and his apparent 
interest in the death of his ward and perhaps the petulant zeal of other 
relations concurred to raise and strengthen suspicions against him and 
he was detained in custody. Some new circumstances were every day 
rising against him. It was found that the young lady had been 
addressed by a neighbouring gentleman, who had a few days before she 
was missing, set out on a journey to the north ; and that she had declared 
she would marry him when he returned : that the uncle had frequently 
expressed his disapprobation of the match in very strong terms : that she 
had often wept and reproached him with unkindness and an abuse of his 
power. A woman was also produced, who swore, that on the day the 
young lady was missing, about eleven o’clock in the forenoon she was 
coming through the forest and heard a woman’s voice expostulating with 
great eagerness ; upon which she drew nearer the place, and before she 
saw any person heard the same voice say, “ Don't kill me, uncle don't 
kill me upon which she was greatly terrified, and immediately hearing 
the report of a gun very near, she made all the haste she could from the 
spot, but could not rest in her mind till she had told what had happened. 

Such was the general impatience to punish a man, who had murdered 
his niece to inherit her fortune, that upon this evidence he was condemn¬ 
ed and executed. About ten days after the execution, the young lady 
came home. It appeared however that what all the witnesses had sworn 
was true, and the fact was found to be thus circumstanced. 

The young lady declared, that having previously agreed to go off with 
the gentleman that courted her, he had given out that he was going on 
a journey to the north ; but that hejwaited’concealed at a little house near 
the skirts of the forest, till the time appointed, which was the day she 
disappeared; that he had horses ready for himself and her, and was 
attended by two servants also on horseback; that as she was walking 
with her uncle, he reproached her with persisting in her resolution to 
marry a man, of whom he disapproved, and after much altercation she 
said with some heat “/ have set my heart upon it; If I do not marry him it 
will he death ; and don't kill me , uncle don't kill me that just as she had 
pronounced these words she heard a gun discharged very near her, at 
Vol. 11-38 
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which she started, and immediately afterwards saw a man come forward 
from among the trees with a wood-pigeon in his hand that he had just shot; 
that coming near the place appointed for their rendezvous, she found a 
pretence to let her uncle go on before her, and her suitor waiting for her 
with a horse, she mounted and immediately rode off; that instead of 
going into the north, retired to a house, in which he had taken lodgings, 
near Windsor where they were married the same day, and in about a 
week, went on a journey of pleasure, a honeymoon trip to a foreign 
country, from whence, when they returned, they first heard of the 
misfortune which they had inadvertently brought upon their uncle. 7 " 

Sir Mathew Hale, we are told, would never allow a conviction even 
on a confession; unless proof were first given of the death of the 
party alleged to have been murdered, either by the actual finding of the 
body or by direct evidence of the death ; and this rule he adopted “ for 
the sake of the two cases—the first one mentioned by my Lord Coke is 
the one cited above. 

* The second case,” says Hale, “ happened within my own 
remembrance in Staffordshire, where A was long missing, and upon 
strong presumptions B was supposed to have murdered him and to have 
consumed him to ashes in an oven that he might never be found. Upon 
this B was indicted for murder, convicted, and executed. Within one 
year afterwards A returned, having been indeed sent beyond seas against 
his will by B, who had thus been innocent of the offence for which he 
suffered.” 

These instances of the dangers attending a conviction upon circum¬ 
stantial evidence in the absence of corpus delicti are supplemented in 
his Miscellanies by the well-known Samuel Warren, who gives what he is 
probably correct in styling “ by far the most remarkable case of the kind 
upon record. Abrose Gwynnet,” he tells us, ‘ on evidence which really 
appeared conclusive and irresistible, was condemned for murder, hanged 
and gibbeted ; yet, in consequence of a series of singular circumstances 
he survived his supposed execution, escaped to a foreign country, and 
there actually saw and conversed with the very person for the murder of 
whom he had been condemned to die.’* 

Persons who are interested in such matters would be well advised to 
read the remarkably interesting case recorded, or rather reported by Mr. 
Warren in the work to which we have referred. It was a trial for murder 
at York Spring Assizes in the year 1842. Twelve years before, a man 
called Huntley had disappeared under circumstances consistent, perhaps, 
with his having gone abroad, but which threw some suspicion upon his 
friend Robert Goldsborough, who had been seen carrying a gun in Hunt¬ 
ley’s company in some woodlands. Goldsborough, after the disappearance, 
went to live in a distant part of the country, and remained there for 
eleven years, until some men in altering the banks of a brook near the 


(7-a) Cited in 6 Ivl. L. T. (8-71. 
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wood in question found a man’s skeleton with the skull damaged as if by 
a gunshot, and having some peculiarities pointing to it being the skeleton 
of Huntley. Goldsborough was thereupon arrested and tried, and the 
report has been perpetuated in an article entitled “ Who is the mur¬ 
derer ? 5 * We are told that the article was submitted to the judge who 
tried the case, and elicited from him the comment, “ Was there a mur¬ 
der ?” The case ended in a verdict which may probably be interpreted 
as one of “ not proven,’" and certainly provides most interesting subject- 
matter for speculation on the part of amateur detectives. 


(8) Cited in 11 Cr. L. J. 181-182. 

Case of Constance Kent .—“ In the case of Constance Kent are raised some curious 
points as to criminal responsibility, and also as to the medico-legal value of confesssion 
as evidence of guilt. 

On the morning of 30th June, 1860, Francis Saville Kent, a little boy four years of 
age. was found murdered in an outhouse on his father’s premises, Roadhill House, Wilt¬ 
shire. I he throat was cut to the bone, and the chest had been wounded to the heart. The 
corpse was wrapped in a blanket belonging to the bed on which the child had slept the 
night before. A piece of flannel, such as women sometimes wear as a chest protector, 
was lying under the body ; and a portion of the newspaper, which had evidently been used 
for wiping a bloody knife, lay beside it. No other indicia of guilt were discovered, and 
even the owner of the piece of flannel could not be traced. 

The household consisted of twelve persons, of whom only the names of Mr. and Mrs. 
Kent, the nurse, Elizabeth Gough, and Constance Kent, a daughter of Mr. Kent by his 
first wife, are material to the present story. The murdered boy, a younger child, and the 
nurse Elizabeth Gough, slept in the nursery, each in a separate bed. Early on the morn¬ 
ing of the 30th, Gough awoke and found the little boy’s bed empty, but supposing that 
Mrs. Kent had taken him to her own room, gave herself ho uneasiness on the subject, and 
fell asleep again. 

When .the family came downstairs to breakfast it was found that the child was 
missing, and soon afterwards the body was discovered in the plight we have described. 
All the doors and windows of the house bad been securely locked and closed the night 
before, but the housemaid on coming down in the morning, had found the drawing-room 
door and window open. There were, however, no blood stains in the house or garden, and 
no marks of any struggle nor had any noises been hear 1 by any member of the family. 

Mr. Kent, Mrs. Kent, Gough, and Constance, who was then about sixteen years of age 
were in turn the objects of popular and police suspicion ; and certain expressions of dis¬ 
like towards the murdered child, which the young lady had on several occasions been 
heard to utter, together with the disappearance of the night-dress she had been wearing on 
the night before the murder, led to her arrest. Hut she bore herself in this trying ordeal 
in a natural and apparently innocent manner, and was soon discharged. She then went 
to school for two years, and afterwards entered St. Mary’s College, Brighton, a semi-con¬ 
ventual order connected with the Church of England with a rector and a lady superior. 

In the spriDg of 1865, the world was surprised to learn that Miss Constance Kent had 
voluntarily come forward and confessed herself guilty of her step-brother’s murder. At 
the trial before Mr. Justice Willes, she pleaded guilty, and Mr. (afterwards LordjColeridge 
made the following statement at her instance after the plea was recorded : “Before your 
Lordship passes sentence, I desire to say two things. First, solemnly, in the presence of 
Almighty God, as a person who values her own soul, she wishes me to say that the guilt 
is hers alone, and that her father and others, who have so long suffered most unjust and 
cruel suspicion, are wholly and absolutely innocent; and secondly, that she was not driven 
to this act by unkind treatment at home, as she met with nothing there but tender and 
forbearing love. And I hope I may add that it gives me a melancholy pleasure to be the 
organ of these statements for her, because, on my honor, I believe them to be true.’’ The 
prisoner was then sentenced to death by the learned judge with an emotion which he could 
not repress; but the capital sentence was afterwards commuted to penal servitude. 


With regard to this case three different theories prevail. The first and least satis¬ 
factory one is that Constance Kent was simply a precocious criminal of the ordinary 
type. The second and probably the correct view is that she bedonged either 
to the denizens of the borderland between sanity and insanity, whose mental 
equilibrium is at any moment liable to be disturbed, or to the category of moral lunatics 
with whose idiosyncrasies all students of criminal jurisprudence are f miliar, lier 
mother had died a lunatic, and Constance herself, though described a girl of 
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Convict witness. 


It is by no means unnecessary to say that if]a convict comes into 

the witness-box, it is idle to attack his credit through 
his character. Every young advocate thinks there 
is such an opening here, and the temptation is doubtless great. But 
you do not need to attack when the fortress has surrendered. The man 
stands before you confessedly as bad as can be ; and to carry him 
through all the scenes of his profligacy and crimes would be but gratui¬ 
tous cruelty, and would have no effect with the jury except in creating 
some amount of sympathy on his behalf. They know well enough how to 
discount the evidence of so abandoned a man ; but they know, too (and 
that is the point for you to remember', that the most detestable villain is 
yet capable of telling the truth. I have known a convict defeat a cross- 
examining counsel to such an extent, that he aroused sympathy for him¬ 
self and prejudice against the learned gentleman. 


generous disposition, possessed a dull and sluggish intellect. At the time of the trial she 
was an exceedingly plain-looking young woman, with a broad, full, uninteresting face’and 
large eyes that glanced uneasily around her as if expecting some danger. 

Dr. Hammond, in his interesting comments upon this case, suggests a third theory 

viz-, that Miss Kent, persistently brooding over the murder, knowing that her father’s 
heart had been broken by the suspicions resting upon him, subjected in St Mary’s Collcce 
unconsciously to the action of influences calculated to exalt her cerebral sensibility 
already abnormally heightened by hereditary predisposition, gradually lost her conscious¬ 
ness of innocence and made an insane and false confession of a crime which she had never 
committed. Although this ingenious theory cannot, of course, be disproved, the coinci¬ 
dence between the confession and the circumstances that caused Miss Kent’s original 
arrest ; viz., her dislike to the murdered child, and the unaccountable disappearance of the 

? i ?, htd / !??? that T J she "°/® tb « n,ghfc before the murder, goes a far way towards discrediting 
it. (o ureen Bag o^o-d-cy.) 

Crime to court capital j unishment : Brulmans case: -The motives inciting crime 
are, as shown by judicial annals, many and varied : but among them none more incom¬ 
prehensible can be found, than that which urges a man weary of life to commit a capital 
offence solely for the purpose of perishing by the hand of the law, thereby avoiding incur¬ 
ring the guilt of suicide. Among them is the following case, which occurred in Philadel¬ 
phia in 1700:— 


Captain Brulman had been brought up a silversmith, a business he left to enter the 
army, where he became an officer in the Royal American Regiment, but was degraded for 
being detected in counterfeiting or uttering base money. He then returned to Philadelphia 
and growing insupportable to himself, and yet unwilling to put an end to his life, he deter¬ 
mined upon the commission of some murder for which he would be hanged by the law 
Having formed this decision, he loaded his gun with a brace of balls, and asked his land¬ 
lord to go out a-shooting with him, intending to slay him before his return : but the lucky 
landlord, being particularly engaged at home, escaped the danger. He then went out 
alone, and on his way met a man whom he was about to kill, but recollecting that there 
were no witnesses to prove him guilty, lie suffered the person to pass. Afterwards going 
to a tavern, he drank some liquor, and hearing people playing at billiards in a 
room above which he sat, he went upstairs; and entered into conversation with the 
players, in apparent good humor. 

In a little time, he called the landlord, and desired him to hang up his gun. Mr. Scull 
a party engaged in the game having struck his antagonist’s ball into one of the pockets’ 
Brulman said to him, “Sir, you are a good marksman: now I will show you a fine stroke.’’’ 
He immediately took his gun, levelled it, deliberately took aim at Mr. Scull (who imagin¬ 
ed him in jest), and shot both the balls through his body. He then went up to the dyiDg 
man, who was still sensible and said to him, “Sir, I have no malice or ill-will against you: 

I never saw you before : but I was determined to kill somebody, that I might be haDged, 
and you happened to be the man : and I am sorry for your misfortune.” Mr. Scull had 

just time left in this world to send for his friends and make his 

* X th tfUl ty ° f h # °" U wilL He forgavG bis murder » and > if it could be done, desired he 

■ might be pardoned. Brulman died on the gallows, exulting in 

the success of a scheme by which he deemed himself not guilty of his own death, though 
he effectually shortened his own life. 
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It is the weakest remnant of a very old style of advocacy to ask the 
jury, ‘ would you believe such a villain on his oath ?’ The answer is, of 
course they would, as against another villain, not upon his oath, and 
against whom he is circumstantially testifying unless you can break 
down his evidence ; you will not do that by hammering away at his 
character. 

4 

The jury may not like the man any more than you do, but they may 
like your client less ; and between two villains, the one in the witness- 
box, and the other in the dock, as a rule they will lean towards the 
former—he at all events is for the Crown and the country—at present. 

Be sure that the moment your cross-examination becomes offensive, 
it will become insulting, and if your witness possesses anything like the 
cleverness which most convicts have, you will be out of your depth, and 
he w T ill have your head under water as often as he pleases. I have known 
this occur so often, that it is no matter of theory I am propounding, but 
simple fact. 

There cannot be a greater mistake than to suppose that a man who is 
suffering punishment for a crime, and who comes into the box to give evi¬ 
dence will not be believed because of his character. You will generally 
find that he is regarded with sympathy to begin with. The jury will weigh 
his evidence scrupulously ; and their attention will be naturally drawn 
towards the probabilities of his story. Jf you cannot touch these, you 
will make little effect by constantly referring to his misdeeds. 

Again, his motives for giving evidence are not of much worth in his 
present condition. Suppose they proceed from a desire of revenge? 
What then ? Unless they colour or exaggerate his evidence so as to be 
perceptible to the jury, they will not assist your case to the least appreci¬ 
able extent. If they are induced by a hope of remission of sentence, it 
will have small weight. His evidence will still be left to deal with, and 
you are no farther on the road : there it is, and you must .remove it by 
breaking it to pieces, or else submit to an adverse verdict. 

It is when his motives lead him to the falsification of facts, and the 
falsification is apparent or highly probable, that you can dispose of 
his testimony. Then will you be able to take character, motive, false or 
exaggerated statements, contradictions and probabilities, and throw them 
into the scale against the apparently truthful portions of his testimony. 
Or if you oven go so far as to show improbabilities in his story he will 
need much corroboration to make it acceptable to the jury. They will 
treat him as they would a knave in the market whom they should detect 
with one or two bad coins among a handful of apparently good ones. 
They would have no dealings with him, not because there were no good 
pieces, but because suspicion attached to all. 

I repeat, it is testimony, and not character, you must deal with in 
this witness. Misfortune is misfortune, whether it co nes from a too lavish 
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exercise of virtue or a crime; and cruelty is cruelty, whether inflicted on 
saint or sinner. If you would succeed with a clever scoundrel, you must 
break him down by art, not by violence.” 9 

(9) Harris’ Hints, 12th Ed., 127-129. 

Nonchalant demeanor of an alleged blackmailer when on trial. —The following des¬ 
cription contained in a recent press dispatch from New York is equal to some of the 
sketches in the Newgate Calendar. 

“Big Hawley,” alias William C. Woodward, alias Hon. Lionel Musgrave, who has a 
record as a swindler and card sharp all over the world, was to-day convicted in the 
Supreme Court of attempting to blackmail Samuel W. Bridgham, a prominent and 
wealthy Brooklynite, out of $25,000. Sentence was deferred until next Monday. This is the 
first time he has ever been convicted of a crime, though he has been arrested time and 
again, and in almost every corner of the globe. His extreme cleverness, however, always 
enabled him to avoid punishment. 

His present trouble grew out of a divorce suit filed by “James Ward” against Mrs. 
Eugenia Ward, in which Mr. Bridgham was named as co-respondent after he had failed 
to arrange the matter out of court. Then James Ward brought a suit against Mr. Brid- 
bam for alienating his wife’s affections asking $ 100,000 and then sent his lawyer around 
to offer a compromise at $ 25,000. Mr. Bridgham knew none of the parties to the affair 
and put it in the hands of the police, with the result that Hawley was arrested on the 
charge of blackmail and the letters in the case were identified by experts as his handwrit¬ 
ing. Hawley swore that at the time the divorce proceedings were begun he was in St. 
Louis, where he had been arrested for gambling. 

J. Kinsley, a handwriting expert was called to identify a letter purported to have 
been written by Mrs. Eugenia Ward. As it was in the same handwriting as the letters 
Woodward is known to have written this letter revealed an interesting part of the plot. 
It read:— 

“My dear Mrs. Bridgham—Would you kindly iet me know by return mail when and 
where I can have an interview with you? I am in a world of trouble and want advice such 
as only a woman can give. My husband has sued me for divorce, and your husband, 
Mr. S. W. Bridgham knows why. I don’t expect any sympathy from him, yet, at the 
same time, 1 don’t propose to he destroyed utterly without making any effort to save my¬ 
self. A letter in care of my lawyer, Mr. Y.Y. Halligan, No. 76, Elm Steeet, will reach 
me. 1 am without money or friends. My last support is taken from me and I am despc. 
rate. If I don’t hear from you in a day or two I will conclude that your husband has 
intercepted this letter, and I will call in person. 

Yours, 

Mrs. Eugenia Ward.” 

A handwriting expert identified the writing as that of Iiawloy, and the prosecution 
rested. 

“Big Hawley” then took the stand- 

“William Carroll Woodward is my name,” he said, firmly. 

The witness denied having written to Bridglmm the letters lie was accused of writing. 
When Assistant District Attorney Carpenter took the witness for cross-examination, he 
assumed a willing, though rather defiant, attitude. He was asked about bis acquaintance 
with various detectives, and among other persons, if he knew Eugenia Ward. 

“Yes,’* he replied. “I have met her several times.” 

Q.—“Was she not known as ‘English Jennie’?” A—“I don’t know.’* 

Q.—“Don’t know what she was called?” A.—“I know a thousand women in New 
York, but am not very good on names.” 

Q.—.“You had a house.in London, did you not?” A —“Yes, I had a place there.” 

Q.—“You were known as the Hon. Lionel Musgrave, I believe” (asked Mr. Carpenter 
sarcastically). A.—“Ves.” * 

Q.—“You racked off a good deal of money there?” A.—“Yes.” 

Q.—“You escaped from London with a large quantity of diamonds, did you not?” A,— 

“I won some diamonds.” 

Q.—“Of what value?” A.—“Oh, a matter of some £50,00o” (was the careles 
response). 

Q_“You also took a good deal of money out of Ceylon, didn’t you?” 

rable.” 


A.—“Conside 
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It is generally said that accomplice evidence is tainted evidence. 

Accomplice evidence. “ Whe « an accomplice, or partner with another in 

some offence, which they commit, is allowed to be 

a witness against his associate, why is not implicit belief to be given to 

his testimony ? Why is there to be a doubt whether his evidence ought 

to be believed ? As to what actually took place before and at the time of 

the commission of the offence, it is clear (he accomplice may have had 

full opportunity of seeing and hearing all that occurred. And to swear 

falsely, to bear false witness, is a very different offence, different both in 
kind and in degree of guilt, from many ethers. Then, assuming that to 
bear false witness is in degree of guilt, more heinous than some other 
offences are, unless we are prepared to say, that he, who commits the 
less heinous offence, will also commit the greater, it does not follow that, 
if a man is guilty of an offence less than perjury, he will go further and 
incur the guilt of perjury itself. 

It is well known that the inward monitor, ‘conscience, makes 
cowards of us all, in the sense that it often deters us from the commission 
of crime; and where the cowardice is based on no higher or better princi¬ 
ple, it is often grounded on the fear of punishment. The man who picks a 
pocket, may hesitate, and forbear to stain his hands with blood. But this 
reasoning from ascent in guilt does not apply, where the crime committed 
is in degree of guilt, equal to or greater than perjury, as high 
treason, or murder. A man who will take a part in high treason or mur¬ 
der, will probably not scruple to perjure himself. 

In all cases, a principle, on which to doubt the truth of an accom- 

plice’s evidence against his companion, is, temptation ’io swear falsely. 

To save himself, an expectation of pardon for his guilt, and of a reward 

for his evidence, or of the pardon alone, may be a sufficient temptation to 

him. 


“The long conniving damsels seek 
To save themselves, and would transfer 
The guilt—the shame—the doom—to her ; 
Concealment is no more they speak 
All circumstance which may compel 
Credence to the tale they tell.” 


If an accomplice give evidence against his associate with the 
expectation of thereby securing pardon to himself, if this expectation he 
his only motive, this motive, standing alone, offers but a slight reason for 
disbelieving the witness. The hope of pardon is consistent with contri- 
-* 0P Qr p * s guilt; a ud his temptation to give evidence against bis 

in m?TZ^X^rThe e y ^ 

and ? have^been™ r re91ed'thirtyeven^t*iniesZ 3 ^°years o.d. 

Ne orkflljonaTre .^m^was received"in place ’ -tertained like a 

wealthy young Englishmen who h-ol in f , e us,vo circ * es * Soon, stories came out of 
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companion is the less, inasmuch as his own testimony will necessarily 
involve himself in that companion’s guilt; and the pardon he expects 
cannot, he knows, efface the stain which the offence, of which he owns 
himself to he guilty, lays on his character. 

If in addition to the pardon, there be the assurance or even the hope, 
of reward, this assurance of hope necessarily taints the evidence, and 
creates a suspicion that it may not be true. 

Besides the open temptations of pardon and reward, temptations 
about which the accomplice makes no concealment there may be a secret 
temptation, one which, hidden in his own breast, which he keeps to him¬ 
self, that may move the witness to forswear himself; this may be, ill-will 
towards his companion. And the possibility of this, or any other bad 
motive alone renders it imperative to receive with caution the evidence 
of every accomplice. 

If it be difficult, as of necessity it is, to inquire into and learn the 
secret of motives of a witness as a guide to determine the belief which 
ought to be given to him, yet there are several plain ways, by which his 
veracity may be tested. It will be easy to see, whether his evidence is 
consistent in all its parts, and whether any other witness contradicts him 
in the main or any material fact; and whether his evidence of the main, 
and every materia! fact is confirmed by the testimony of another witness. 
Where there is such freedom from contradiction and such confirma¬ 
tion by the other witnesses, and no sufficient motive to swear falsely 
appears,'it may be hurtful to justice to withhold belief from the evidence 
of an accomplice. 

Several witnesses on the trial of Colonel Despard in 1803 for high 
treason were accomplices with him ; and Lord Ellonborough in summing 
up to the jury thus spoko, in general terms, of evidence given by accom¬ 
plices :—Ihcir testimony is to be received and acted upon with an 
attentive-and scrupulous consideration of its merit and value : in each 
particular instance they come sullied with some degree of contamination 
(not all, indeed, in an equal degree); contaminated, however, in some 
degree, by a participation in the very crime they impute to others ; but 
the witness, who comes thus prima facie contaminated, may be so confirm¬ 
ed by the consistency and clearness of his own narration, and still more 
by its conformity to and coincidence with, the substance of the testimony 
delivered by others, not likely to have conspired with him in the crime 
itself, or to have had the means of concerting and colluding with him 
as to the matter of his testimony, that he, a person originally standing 
under some degree of doubt and suspicion from the nature of his situation, 
and from the quality of his testimouy becomes, at last, entitled to be 
believed in the fullest manner. 

On the trial of Forbes and others in 1823, at Dublin, for a conspiracy 
to create a riot, and for a riot, John and George Atkinson, two of the 
witnesses for the prosecution, were accomplices; and on the credit to be 
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given to them, and to accomplices in general, the Chief Justice in his 
summ ing up told the jury: “Every accomplice is in law a competent 
witness; the judge is bound to receive him; but whether he is credible is 
for the jury alone. In determining that question, various circumstances 
must be taken into consideration. In the first place, the man, who thus 
comes forward, proves himself to be, in a certain degree, destitute of moral 
sense, by admitting himself to have been a participator in guilt. In esti¬ 
mating the credit of a man, we are naturally led to inquire what is his 
moral character; and if you find that exceptionable, it will make you 
cautious in relying upon his evidence. But in following this principle to 
its practical results, it will be necessary to recollect the nature of the 
crime in which the witness admits his participation. A man guilty of an 
offence, whose hands have been stained with blood, or whose heart has 
been polluted by treason, is a competent witness; but, unless satisfactorily 
corroborated, a jury will seldom act upon his testimony. However, if the 
crime be of a less dark complexion, the inference to be deduced from his 

admission of being concerned in it will be proportionally weakened. 

There is another source of discredit in every case of an accomplice, 
which a jury is bound to take into consideration. I mean the interested 
motives which may induce such men to come forward—sometimes per¬ 
haps to escape punishment—to save their lives—to shield themselves 
from prosecutions—to entitle themselves to rewards. In all these cases, a 
jury should act with such jealousy, as almost to reject their evidence, un¬ 
less satisfactorily corroborated by other and more unimpeachable wit¬ 
nesses.Upon this subject of the credit, which may be given to 

accomplices, it is right that I should make another observation. There 
never, it must be admitted, existed any man so bad or depraved, but that 
he might possibly speak the truth : and therefore when a witness gives 
evidence in a court of justice, it is not the true question, whether he is or 
is not a credible person, for that is only part of the means of forming a 
judgment upon the real question which is, whether what he states be true; 
because it is possible that an incredible man may disclose the truth. The 
way to discover whether he has done so or not is to try whether his state¬ 
ment be substantiated by other evidence, either of the facts, to which he 
has deposed, or of such a state of facts, as is inconsistent with anything 
but the truth of what he has sworn.*’ 10 

It may not often, yet it may sometimes, happen, that an accomplice 
appears under the favourable circumstances noticed by Lord Ellenborough 
in summing up to the jury in the case of Codling, Reid and others, tried 
in 1802 for sinking a vessel with intent to defraud the underwriters. The 
principal witness against the accused was a seaman of the name of 
Cooper, the man who actually bored the holes, through which the water 
entered the vessel and sank her. Lord Ellenborough thus spoke of him :— 
“The first witness, and upon whoso testimony most materially the case 

(10) Trial of Forbes and others (taken by Greene;, p. 355; Ram on Facts, 166-170. 

VqJ, II—39 
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of the prosecution depends, is Thomas Cooper. You are to take him now 

to be not only an accomplice, but a principal in the commission of the 

crime; a person to whom, although competent, you would not be disposed 
to give credit; nor ought you to do so, unless he is supported and confirm¬ 
ed by other testimony; but he does stand before you in a different situa- 
tion, from almost any other person I ever remember presented to a jury 
as an accomplice; for he is not only not contradicted in any one particular 
by any of the vast body of evidence collected from on board his own ship’ 
and every person has been called to you, who filled any function in it, 
excepting the prisoners Codling and Reid; he not only is not 
contradicted by any of them in the course of their examination, but is 
not attempted to be contradicted by any witness brought to disparage his 
general credit or character; nor do any of the circumstances, adduced on 
the part of the defendants, reflect either discredit upon his character, or 
discredit upon the story he has told ; and in the very manner of his 
narration there is something which gives a degree of credit to his state¬ 
ment and story. Therefore, though he stands before you as an accomplice, 
and though bis is the very hand that effected the destruction of the ship' 
he is as little tainted by the commission of such a crime, as almost any 
accomplice, that ever presents himself in a court of. justice. No one person 
has been called to say, he would not believe him on his oath ; nor is there 
any motive beyond the promise of looking after a better berth or better 
situation for him, that seems to have been thrown out as a lure to him to 

induce him to act the part, which he assigns to himself in this wicked 
transaction.” 11 

In a recent trial in the Scottish courts, before taking the evidence of 
an accomplice, the court addressed the following observations to the guilty 
party on the witness stand. The Lord Justice Clerk said: ‘‘Andrew Ainslie, 
you are called here as a witness to give evidence as to certain matters in' 
which it is generally understood you yourself had a concern. You are 
informed by the court that whether you had any such concern or not you 
are in no danger in telling the truth, for, being called here as a witness, 
you can never afterwards be tried for the crime with which the prisoners' 
are charged. You are to pay no regard to the declarations you formerly 
emitted ; these are now destroyed. And you will remember that by the 
great oath you have sworn you are bound to tell the truth, and if you say 
anything to the prejudice of the prisoners which is not true, or if you con¬ 
ceal any part of the tru'h with a view to favour them, you will be guilty 
of the crime of perjury and liable to bo tried and punished for it, and you 
will likewise commit a heinous sin in the sight of God, and thereby 
endanger the eternal salvation of your own soul.” 

(11) Trial of Codling and others (taken by Gurney), p. ?0?. 

Humorous bits—Guilty witness —A Negro was charged in a Mississippi Court with the 
murder of another of his race and had pleaded not guilty and on being questioned repeated- 
ly had said, ‘I didn t do it, I didn t do it f ” 1 
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Similarly Lord Hails said : “Andrew Ainslie, you gave an account of 
this matter formerly before the Sheriff ; but you have been very properly 
told by the court that what you said there is now of no avail, and that 
your declarations are destroyed. You have this night, in the presence of 
the court and the jury, given evidence against the prisoners at the bar. 
Before you leave the court, I desire you to consult your own breast 
whether or not you have said anything to the prejudice of these men that 
is not true. You have it still in your power to correct any mistakes you 
have made, but this opportunity will never recur to you. If, therefore, 
you are conscious of having said anything against the prisoners contrary 
to truth, and if you leave this house without informing the court and the 
jury of your having done so, you will commit a most heinous offence 
against the Almighty God, and you will be guilty of perjury and of 
murder.*' 12 


There was no doubt of his crime, however, and the jury brought in a verdict of 
“guilty” and the Judge proceeded to sentence. 

After reminding the Negro that he had been “duly tried by a jury of twelve men,’* 
etc., the Judge said: “Tt is my duty to warn you that your days on this earth are num¬ 
bered and it behoves you to avail yourself of the little remnant of time allotted to you to 
make your peace with God.” 

Just here the Negro broke in with the exclamation, “I have done all that, Judge, I 
done all that long befo* I killed dat niggah !” (23 Green Bug 4SG). 

Trials and Temptations all through life'.—Magistrate —“I see you are here again. 
I believe you have been convicted seven times of stealing.” 

Rustus :—‘ Yes, Judge. It seems to he nothing hut trials and temptations with me in 
this life.” (15 Green Bag 448.) 

An incident in a Texan court. How he missed the Pocket-book.—A. Western lawyer 
recounts a story of a trial he once witnessed in a Texan court. A hard-locking tough 
man was the defendant. His counsel, in a voice apparently husky with emotion, address¬ 
ed the jury something in this wise: 

“Gentlemen, my client is a poor man. He was driven by hunger and want to take a 
small sum of money. All that he wanted was sufficient funds wherewith to buy bread, for 
it is in evidence that he did not take the pocket-book containing the § 500 that was in the 
same bereau drawer.” 

At this point the counsel for the defence was interrupted by the convulsive sobs of his 
client. 

“Here, man!” exclaimed the Judge, “why arc you crying so?” 

“Because, your Honour,’’ replied the defendant, “because 
9polled soutlmenta isru j ( ]j<i fl ’ t 3eG that pocket-book in the drawycr!” (13 Arne. Lawyer 

500). 

How Rustus paid the Lawyer-.—Georgia Lawyer (to colored .prisoner).—“Well, Ras, 
so you want me to defend you. Have you any money?” 

Rustus. —“No; but I’se got a mule and a few' chickens and a hog or two.” 

Lawyer. —“Those will do very nicely. Now, let’s see; what do they accuse you ot 
stealing?” 

Rustus. —“Oh, a mule and a few chickens and a hog or two.” (“Life” cited in 24 Green 
Bag 411). 

Plea of guilty: — In a Washington County town, a little while ago, the local champion 
liar was brought up before the justice for stealing liens, it was a pretty plain case, and 
by the advice of his lawyer the prisoner said, “I plead guilty.” This surprising answer 
in place of the string of lies expected, staggered the justice, lie rubbed his head. “I guess 
—I’m afraid—well, Hiram,” said he, after a thoughtful pause, “1 guess 1 ’ill have more 
evidence before I sentence you.” ((» Green Bag 349). 

Plea of not guilty: — Some people are too trusting for this worid. At a recent trial 
the prisoner entered a pica of “not guilty,” when one of the jury put on his hat and 
started for the door. The judge called him back and informed him that lie could not leave 
until the case was tried. “Tried!” cried the juror,—“why, he acknowledged that lie is not 
guilty! ’’ (4 Green Bag 394). 

(12) Trial of Deacon Brodie—Notable British Trials, 
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Hypnotism, Effect of-, 141 ; Nature of—, 143 ; Writing vhm uuder 115 ; Import¬ 
ance of, in administration of Justice, 145, 

Hypnotized witness, — , 141-146. 

Identification, — by an intoxicated person, 214, 

Identity, Mistake caused by wrong—, 98. 

Illustrative cases, Hunslow Heath Murder case, 17; Errand boy’s falsehood 18- The 
oldest inhabitant as a witness in a case of boundary dispute, 36; The Eno ’will’ case 
43; A bold falsehood—a lie that catches, 46; A boy’s daring falsehood, 47- A Jew’s 
evidence 47; Queen Caroline’s trial, 49 ; Websters’ defence of the ICennisons in the 
Goodrich Robbery Case, 51; Brown v. Bramble, £4; A suit for Sunday trousers, 64- 
A pardonable duplicity, 6-1; a fact and an incident win as against evidence of wit’ 
nesoes, 64; Ways and customs of tbo whole street, 65; How Patrick Powers jdenti- 
l.eo his coat, 65; A doctor’s crime against his female patient, 66 ; What raised the 
suspicion, fib; A case tried before Justice Hawkins, 66 ; “ His evidence saved 
him, 67; Doctors case, 68 ; Some other illustrations, 69; A client that will not 
suffer from want of counsel, 70; Notice to produce, 70; Humorous bite-uncommon 
curiosity, , 2; Bang s electoral experiences, 74; Counsel casting doubt on the con¬ 
fidence of the complainant, 92; Mistake caused by wrong assumptions, 9 '• Mistake 
caused by erroneous observations, 36; Mistake caused by association of' ideas, 96- 

ta i k 0 e n C ? l I , . S0 f < \ by identity 98; Mistake by a Judge, 99; Courting the wrong 

girl, 100; Mistaking Lord Chancellor tor a lunatic, 100;Mistake caused by misunder- 
tar,ding words used in a conversation, 102 ; Mistakes caused by peculiar application 

tl C6 %V n ^n t0 spet ;‘, a C! u rcums ta»ces, 103; Mistakes caused by errors in record- 
in n 103, mistake caused by the peculiar mental attitude of the witness, 103; Scar. 

lett and the old lady, 163; A soldier’s testimony against a comrade in the army, HO* 

A case cited by Mr. Vvellman, i2 0; Errors of excited persons, 134; Patent Cases’ 
139; L yon v. Home, 142; Swearing on what, 143; How the Jew was sworn, 148- 
How affidavits are sworn, ’4»; as to conscientious witness, 149; Conscience in ci vil’ 
and criminal cases, HO; Stating time by the clock, 150; Tilton Beecher case 151- 
Mason and the man with the “ message from God,” 152; Whistler and Huskin’, 15 s’ 
A method ot dealing with c.ever witness, 158, Clever Humour, 159; Knowledge of 
a lde time, l?j; Wit m the witness box, iCO; Trial of Deacon Brodie, 163; Morris 
and the doctor, 168; Carson s deadly repartee, ib 8 ; The riddle of Hortensius 168 
Curran and the fish woman, 169; Antbon’s retort, 170; Value of evidence of a flip 
pant witness. Judicial dicta and illustrative cases, 1 72; Impressing the solemnity of 
marriage 17 v flippancy bordering on vulgarity, 173; The Scotch boy on the wit- 

mihance cale if 8 “ rP B ,S tr B - wit . noss luio }l° c ? rrcct answer ’ ^2; Platt in the 
nuisance case, lbd. Butler s experiences With the stupid witness, ] 89 ; Other 

instances cued by Mr. Butler, 191; Fleeting of time, 198; Fixing time bv the clock 
th^nco :mber,at ? a n f IUP » 198 ’ ^ icklmg the client, 206; Magistrate teaching officer 

20 " ; Hu " 10ur tbe situation, 20C; Fun and Irotcin 


as to insane witms,, .18; Bellevue Hospital case, 219; Hardy’strial hi T ‘ I 

St°ifford'8 e tria| d ’230 5: juH ?ly, iT r f raarkSOn i heOVidenCeof Titus dates’ in L°rd 

lives and illustrative ca^^FineT 0 ’’Tin the . evidence of . spies and detec- 
force of woman's love i, u’j 0, 3 t0 woman witness, 251; as to 

..oo far, 200; O.d*^ 
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Illustrative cases —(Contd.) 

‘Murder will out, 285 ; Lambeth poisoning case, 285; Poison case—Prisoner and 
witness exchanging places in the next trial, 293; Clever forger detected in the wit¬ 
ness himself, 293; Jaques Dr. Moulin accused of counterfeiting coins, 294. 

Imagination , Work of—, 21. 

Impertinence , and flippancy ear-marks of falsehood, 160. 

Impertinent witness, 160-170; How to deal with—, 165; Putting down impertinence of wit¬ 
ness by fine retort by counsel, 167. 

Infant witness , —, 235; Circumstances affecting evidence of —, 244; Discrepancies in evi¬ 
dence of —, 241. 

Inference , Turning into recollection, 87; Fact and opinion, 97; ^Mistake caused by substi¬ 
tuting— ,for facts, 97. 

Insane witness , Evidence of the —, 217. 

Insanity , Genius and —, 217. 

Insolvent , Bankrupt as a witness, 221. 

Insolence of office, 104. 

Intoxicated persons , Sight, hearing and the sense of touch of —, 213. 

Identification by —, 211. 

Intoxication , Value of testimony of men under—, 211; affecting criminal liability, 214. 

Judge , Mistake by a, 292. 

Judicial Dicta, —as to value of evasive evidence, 177; as to value of the evidence of 
spies and detectives — illustrative oases,.232. 

Jury , Sympathy of Jury towards woman witness, 258. 

Kennisons , Webster’s defence of the—, in the Goodrich Robbery case, 51. 

Leading questions, Tution by, 139. 

Legal Proceedings , Some thoughts on modern, 60. 

Lincoln , —, 7. 

Lying witness , See False witness, Directions in dealing with—, 38. 

Man of straw } 21. 

Marriage , Impressing the solemnity of—, 123. 

Mason , and the man with the message from God, 182. 

Memory , Mistakes of—, 102. 

Misrepresentation , Falsehood in toto and—, 31. 

Mistake , of one’s own signature to a document, 87; caused by wrong assumption, 93; caused 
by coincident circumstances, 94; caused by hasty observation and fear, 95; caused 
by association of ideas, 96; caused by inaccurate observation, 96; caused by substi¬ 
tuting inference for fact, 97; caused by wrong identity. 98; by a Judge, 99; caused 
by errors of memory, 102; caused by inisunderstandingwords in a conversation, 102; 
caused by the peculiar mental attitude of the witness, 103; caused by errors in re¬ 
cording, 103. 

Mistaken observations , A great historic example of —, 80. 

Misatlcen witness , 80-103. An experiment by Prof. Claparede on accuracy of observation, 
81; Some experiments suggested by Dr. Hans Gross, 81; An excellent instance of 
a, cited by Mr. Wellman, 83; Elliot’s remarks on the sources of error in human 
testimony, 88; Cox’s observations on, 89; Reed’s remarks on—, 90. 

Montagu Lush , 13. 

Motive , Presumption of truth and, for falsehood, 19. 

Mouth , Movements of—and lips of witness to be watched, 39. 

Mumbling witness , 179. 

Murder cases , Moral evidence in, 288. 

Murder will out —Illustrative cases, 285, 286, 289. Spectre sent to drag the criminal to his 
doom, 289; Mysterious letter in the case of Peilly, 291; Crime brought to light 
through a presentiment, 291. 

Oath , Nature of—, 117; Effect of the—on the witness, conscience, 147; A man will say 
what he will not swear, 147; and solemn affirmation, 148; of children, 237. 

Observation , Mistake caused by hasty—and fear, 95-96- Prepossession causing error in—, 
105. 

Opinion , Fact, inference and—, 97; Value of testimony of biased witness—facts and— 
judicial dicta, 112, 
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Patent cases, Evidence in, 139. 

Pathological lying , 27. 

Patrick Powers , How—indetified his coat, 65. 

Paul Brown —*s rules, 39 

Pecuniary interest —Bias caused by, 111. 

Perception and inference, 20. 

Perjury —Prevalence of, in Courts of Law, 21 ; By children, 267. 

Perversity , stupidity and cleverness all combined, 192. 

Pious witnness —Priests and clergymen as witness, 152, 

Platt in the nusiance case, 188. 

Police witnesses 278; Rural Police 278 ; Police man’s respect for law, 27S ; Count Leo 
Tostoi and a police man, 278 ; Harris’ advice as to cross examination of, 279-281 ; 

Dogberry and Verges in Comedy of Errors, 282, 283. 

Prepossession of a witness, 86 ; Causing error in observation, lOo. 

Priests , pious witness—, and clergymen as witness, 152. 

Professional witness , 21, 271 ; Elliott’s advice as to cross-enamination of 271; cunning of 
the—,‘272, 273 ; Language ol the—277 ; The mind of the 271; costermongers 271; 
Sailors, 271 ; Harris’ advico as to cross-examination of, 273; Sailors as witnesses, 
272 ; Businessmen and money makers as witnesses, 272. 

Prohibition How the law of, works, 216. 

Ram, observations on timid witness, 128 ; James, on stupid witness, 185. 

Dr , Ranney cross examined by Mr. Wellman, 23. 

Recollection Turning inference into. 87. 

Reed's remarks and Cox’s observations, 47;—’s remarks on mistaken witness, 90;—s obser¬ 
vations, 106 ; remarks on timid witness, 129. 

Repartee , Carson’s deadly—, 168. 

Retort , putting down impertinence of witness by a fine, by counsel, 167. 

Ruslan, Whistler and, 158, 

Scarett , and the old lady, 169. 


Self deception, Murphy’s, recorded by Boswell, 8 ?. 

Sex and age of witness, 126. 

Shifty witness, 175, 179 ; Elliot’s advice as to cross examination of, 176 . 

Signature , Mistaking one’s own—to a document, 87. 

Solemn affirmation , Oath and, 148. 

Sines, and detectives as witnesses, 223, 231; Employment of, by Government rfrvw 
observations, 226 ; Excise agents, 227. ’ ° s 

Spy —Calling a witness a, 230. 

Stafford's trial— Evelyn’s remarks on the evidence of Titus Oats in, 230. 

Stu/ndity perversity and cleverness all combined, 192. 

Stupid witness James Ram on, 185 ; Unintelligent witness, 185 ; A method of pJ.vr 

facts from, 185 ; How to deal with them—Harris’ flints, 186; Butler’s experiences 
with the, 186; Giving a fine answer by chance, 196. 

Suggestible witness , 83. 

Surprise —cause of excitiment of witnesses, l3l. 

Temperance , How the law of prohibition works, 216. 

Tichborne case, 32- 
Tilton Beecher case, 151. 

Timidity, Causes^of, in witness, 123. 

Timid witness, Some observations on witnesses and their timdity on the wit no,, me 

A study of the mind of the witness, 125; Witness driven to wild assertion, ’ JoS 5 

Method of dealing with—127; Reed’s remarks on—129; Elliots advice as to 'rS' 
ing with —130. UOdI ’ 


Titus Oates , Evelyn’s remarks on the evidence of, in Lord Stafford’s trial 2"' A 
Treacherous witness, 76. ■. 

Truth, Considerations making for truthfulness, 19. 

Truth —What is—60; The test of “ whom did you first tel*, 43; T) 
in the witness box, 62; Danger of falsehood bu> u - ■ a founds 



{ power of, 


a i4 


INDEX 


* 



Truth V Proof, 60. ' 

Truth in Court, 60. 

Truthful ivitness , £>9-73; Howto find out when a witness is speaking the truth and when 
not, Gl. 

Tution , Proof of, destroys the testimony, 137. 

Tutored testimony , Value of—139. 

Tutored witness, 137—140; Child as—240; The value of the oath of a—137; Detection 
of tution by reference to the language of the witness, 137; Chief Justice Jervis 
detecting 1 an erring attorney, 138; Tution by leading questions, 139. 

Twichell Murder'trial, —257. 

Unintelligent witness ,—185—198, 

Unwilling witness , Overcoming the—182. 

Vagabond's iuit and humour, 208. 

Voice, Attend to eye and--of witness under examination,’39. 

Vulgarity , Flippancy bordering on--123. 

Warren , and Dawson, 26. A lie to detect a lie—How’s authorship was discovered, 26. 

Webster , defence of the Kennisons in the Goodrich Robbery case, 51. The methods of, and 
Choate, 92. 


Wellman, —advice by—22,106; An illustration cited by, of untruth exposed by surrounding 
circumstances, 33; An excellent instance of a mistaken witness cited by Mr.—83* 
Advice on flippant witness, 173. * ’ 

Whistler —and Ruskin, 158, 

Witness, a study of the person on the witness stand, 9; Truthful—59; Prepossession of 

a—86; Biased—104; Bias in—104; Exaggerating-113; Sex and age of, 126* 

Excited—131; Tutored—137; Conscientious—147; Pious witness — Priests and 
clergymen as—152; Clergyman- as—153; Impertinent—160; Unintelligent—185* 

Humorous—205; Drunken-211; Bankrupt as a—22o—222; Spies and Detectives’ 

• as— 223; Calling a—, “ spy ”, 230; Infant witness 234 ; Aged witness 246; Woman 
witness 251; Professional witness 271; Police*witness—278; Guilty witness—284. 

Witness box The winning power of truth in the, 62; Advantage of the accused being able 
to tell his own tale in the—G5; Wit in the 160. 

Wolsey —indiscretion of—17. 

Woman in Courts —among the ancients—25 1—Woman’s instinct 255—Woman’s intui¬ 
tion—255. 


Women, Allowance for, unaccustomed to the witness stand, *200. 

Woman witness,— 25i; Sympathy of jury towards—258; Working of woman’s mind 256* 

Askint? woman to state her a&'e 2rt-l 265 9.66* rnn^nronJ 


— - - - - — / — w » • — — -— ■ • • • — — v j , 

Maid servants as witnesses in divorce cases, ^68, 269. 
W' nan's jniyd, Working of--256, 

WritiMfipmon under hyp* ocism, 143. 
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